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A. Problem

Die Europédische Kommission hatte in ihrer Mitteilung vom 4. Méarz 2009 ange-
kiindigt, dass sie vor dem Hintergrund der Finanzkrise die Regeln und Prakti-
ken der Finanzinstitute, insbesondere der Banken, im Bereich der Corporate
Governance priifen und gegebenenfalls Empfehlungen oder sogar regulatori-
sche Mallnahmen vorschlagen werde, um eventuelle Mangel des Corporate-
Governance-Systems in diesem Schliisselsektor der Wirtschaft zu beheben. Die
in dem Griinbuch zur Corporate Governance in Finanzinstituten und Vergii-
tungspolitik nunmehr vorgelegten Ansétze konnen nach Ansicht der EU-Kom-
mission die zur Konsolidierung des Finanzsystems getroffenen oder ins Auge
gefassten rechtlichen Vorkehrungen begleiten und ergénzen. Die EU-Kommis-
sion hat die Mitgliedstaaten, das Europdische Parlament, den Europdischen
Wirtschafts- und Sozialausschuss und andere interessierte Parteien dazu aufge-
rufen, zu dem Griinbuch Stellung zu nehmen.

B. Losung

Kenntnisnahme des Griinbuchs und Annahme einer EntschlieBung, mit der der
Deutsche Bundestag zu dem Griinbuch der Europédischen Kommission Stellung
nimmt und seinen Présidenten bittet, den Beschluss als Beitrag des Deutschen
Bundestages zum Konsultationsverfahren an den Prisidenten der Europiischen
Kommission zu tibermitteln.

Kenntnisnahme des Griinbuchs und Annahme einer EntschlieBung mit
den Stimmen der Fraktionen der CDU/CSU und FDP gegen die Stimmen
der Fraktionen SPD, DIE LINKE. und BUNDNIS 90/DIE GRUNEN.
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C. Alternativen

Keine.

D. Kosten
Wurden im Ausschuss nicht erortert.
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Beschlussempfehlung

In Kenntnis der Unterrichtung auf Drucksache 17/2408 Nr. A.8 wolle der Deut-
sche Bundestag beschlieBen, folgende EntschlieBung anzunehmen:

»l. Der Deutsche Bundestag nimmt zu dem ,,Griinbuch der Europiischen

II.

Kommission zur Corporate Governance in Finanzinstituten und Vergii-
tungspolitik wie folgt Stellung und bittet seinen Prisidenten, den Be-
schluss als Beitrag des Deutschen Bundestages zum Konsultationsverfah-
ren an den Présidenten der Europédischen Kommission zu iibermitteln.

Der Deutsche Bundestag stellt fest:

Die EU-Kommission hat am 2. Juni 2010 ein Griinbuch zur Corporate Go-
vernance in Finanzinstituten und Vergiitungspolitik vorgelegt. Darin wirft
die EU-Kommission Fragen iiber die Zukunft der europdischen Regelun-
gen im Bereich der Regulierung und Beaufsichtigung der Finanzmairkte
durch MafBnahmen der Corporate Governance auf. Es wire falsch, die we-
sentliche Ursache der Finanzkrise in den Strukturen der Corporate Gover-
nance allein zu erkennen. Gleichwohl haben doch Defizite bei den Kon-
trollmechanismen dazu beigetragen, dass Finanzinstitute unangemessene
Risiken eingegangen sind. Dariliber hinaus haben bestimmte Vergiitungs-
praktiken im Finanzsektor, die sich auf kurzfristige Rendite ohne Beriick-
sichtigung der entsprechenden Risiken stiitzten, zur Finanzkrise beitragen.

Hinsichtlich der Vergiitungspolitik verabschiedete die EU-Kommission im
April 2009 eine Empfehlung (2009/385/EG) zur Struktur der Vergiitung
von Mitgliedern der Unternehmensleitung und zur Konzeption und Umset-
zung der Vergiitungspolitik fiir Mitglieder der Unternehmensleitung bor-
sennotierter Gesellschaften. Die Mitgliedstaaten wurden danach bereits an-
gehalten, MaBnahmen zu ergreifen, die von den Unternehmen einzuhalten
bzw. deren Nichteinhaltung zu erklidren sind (comply or explain). Aus der
Konsequenz, dass lediglich zehn Mitgliedstaaten die Empfehlungen der
EU-Kommission in ihrer Mehrheit umgesetzt haben, erwigt die EU-Kom-
mission den Erlass weiterer Mafnahmen. Im Hinblick darauf wurden in
dem Griinbuch zur Corporate Governance die verschiedenen Moglichkei-
ten zur Verbesserung des Funktionierens, der Zusammensetzung und der
Kompetenzen des Verwaltungsrats, zur Starkung der Funktionen des Risi-
komanagements, zur Ausdehnung der Rolle externer Wirtschaftspriifer, zur
Stirkung der Rolle der Aufsichtsbehorden, zur Definition des Platzes und
der Rolle der Aktionire, zur Verbesserung der Wirksamkeit des Corporate
Governance Kodex selbst, zur Kohdrenz von EU-Mafinahmen in Bezug auf
die Managervergiitung sowie zur Wirksamkeit von UberwachungsmaBnah-
men moglicher Interessenkonflikte zur Diskussion gestellt. So werden die
Beteiligten aufgerufen, ihre Haltung zu spezifischen Fragen wie etwa der
Begrenzung der Zahl der von Verwaltungsratsmitgliedern angehduften
Mandaten auf drei, der Beriicksichtigung eines hoheren Anteils weiblicher
Verwaltungsratsmitglieder sowie der Einrichtung eines Risikoausschusses
innerhalb des Verwaltungsrates zu duf3ern.

Der Deutsche Bundestag begriiit die Zielsetzung der EU-Kommission, mit
dem Griinbuch die Nachhaltigkeit der Vergiitungspolitik im Rahmen der
Corporate Governance zu stiarken. Die Finanzkrise hat Schwéchen im Re-
gulierungssystem der Corporate Governance zu Tage gebracht, die vor al-
lem die Rolle des Aufsichts- bzw. Verwaltungsrats als Kontrollinstanz be-
treffen. Vor diesem Hintergrund begriifit der Deutsche Bundestag das Be-
streben der EU-Kommission, die bestehenden Regeln sowie deren Einhal-
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tung durch die Mitgliedstaaten zu {iberpriifen und, falls es erforderlich sein
sollte, neue Mallnahmen zu ergreifen.

4. Der Deutsche Bundestag hat auf die neuen Anforderungen, die sich aus der
Finanzkrise ergeben haben, bereits reagiert. Die Vergiitung von Vorstinden
von Aktiengesellschaften wurde mit dem Gesetz zur Angemessenheit der
Vorstandsvergiitung vom 31. Juli 2009 an einer nachhaltigen Unternehmen-
sentwicklung ausgerichtet. Zugleich wurde die personliche Verantwortlich-
keit der Aufsichtsratsmitglieder bei der Festsetzung der Vorstandsvergii-
tung betont. Mit dem Gesetz zur Stirkung der Finanzmarkt- und der Versi-
cherungsaufsicht vom 29. Juli 2009 wurde die Anforderung an die personli-
che und fachliche Eignung fiir die Ubernahme eines Mandats in einem
Verwaltungs- oder Aufsichtsorgan in Finanzinstituten und Versicherungs-
unternehmen formuliert. Des Weiteren hat die Bundesanstalt fiir Finanz-
dienstleistungsaufsicht (BaFin) zur Umsetzung von Empfehlungen des Fi-
nancial Stability Board im August 2009 ihre Mindestanforderungen an das
Risikomanagement von Finanzinstituten neu gefasst. So wurden etwa die
bestehenden Pflichten in der Geschiftsleitung gegeniiber dem Aufsichtsor-
gan erweitert, um die Governance-Strukturen der Institute weiter zu stér-
ken. Insbesondere miissen die Geschéftsleitungen dem Aufsichts- oder Ver-
waltungsrat ein direktes Auskunftsrecht gegeniiber der internen Revision
einrdumen. Mit dem vom Deutschen Bundestag am 17. Juni 2010 verab-
schiedeten Gesetz liber die aufsichtsrechtlichen Anforderungen an die Ver-
glitungssysteme von Instituten und Versicherungsunternehmen wurden die
Grundsétze zur Vergilitungspolitik im Finanzdienstleistungssektor in gesetz-
liche Regelungen iiberfiihrt. Mit dem zz. im Entwurfsstadium befindlichen
Gesetz zur Restrukturierung und geordneten Abwicklung von Kreditinsti-
tuten und zur Errichtung eines Restrukturierungsfonds fiir Kreditinstitute
wird ein Verfahren zur Sanierung und Reorganisation von Kreditinstituten
geschaffen, es werden aufsichtsrechtliche Instrumente zum friithzeitigen
Eingreifen und zur Krisenbewiltigung geschaffen. Der Gesetzesentwurf
sieht die Errichtung eines Restrukturierungsfonds fiir Kreditinstitute, eine
Verldngerung der Verjahrungsfristen fiir die Haftung von Vorstinden und
die damit einhergehende Starkung der Verantwortlichkeit der handelnden
Personen vor.

III. Der Deutsche Bundestag nimmt zu den Fragen der Konsultation wie folgt
Stellung:

1. Eine Entwicklung von Mallnahmen auf europdischer Ebene ist unter
Wahrung des Subsidiarititsprinzips vorzunehmen. Sobald eine Mal-
nahme zur Corporate Governance ebenso einfach wie effektiv durch
die Mitgliedsstaaten eingefiihrt werden kann, obliegt ihnen die Rege-
lungskompetenz.

2. In diesem Zusammenhang regt der Deutsche Bundestag an zu priifen,
ob die Vorgabe von Quoten fiir die Besetzung gesellschaftsrechtlicher
Gremien durch die Europdische Union nicht gegen den Grundsatz der
Subsidiaritdt verstoen konnte. Denn Subsidiaritidt bedeutet nach der
Legaldefinition aus Artikel 5 Absatz 3 des Vertrages iiber die Européi-
sche Union, dass die Europdische Union nur dann titig werden darf,
,sofern und soweit die Ziele der in Betracht gezogenen Maflnahmen
von den Mitgliedsstaaten weder auf zentraler noch auf regionaler noch
auf lokaler Ebene ausreichend verwirklicht werden konnen, sondern
vielmehr wegen ihres Umfangs oder ihrer Wirkungen auf Unionsebene
besser zu verwirklichen sind.“ Norwegen, das zwar kein Mitgliedstaat,
aber Beitrittskandidat der Européischen Union ist, hat durch nationales
Recht Quotenregelungen eingefiihrt, die in der Offentlichkeit als sehr
erfolgreich bewertet wurden. Jedenfalls wer diese Bewertung teilt, er-
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kennt auch an, dass die Mitgliedstaaten das Ziel der Besetzung gesell-
schaftsrechtlicher Gremien nach Maligabe von Quotenregelungen je-
weils selbst offenbar ausreichend verwirklichen kénnen. Denn es ist
kein Grund offensichtlich, warum die Mitgliedstaaten nicht auch selbst
auf nationalstaatlicher Ebene &dhnliche Maflnahmen wie Norwegen er-
greifen konnten, wenn sie es wollten.

3. Die europdischen MalB3nahmen sollten nicht dazu fiihren, dass die hohen
Standards der deutschen Regelungen zur Corporate Governance abge-
senkt werden miissen. So muss beriicksichtigt werden, dass ein Deut-
scher Corporate Governance Kodex existiert, der regelméfig den Erfor-
dernissen der Zeit und auch der Rechtsprechung angepasst wird. Fiir
2010 legte die Kodex-Kommission als Arbeitsschwerpunkte etwa die
Konkretisierung der Empfehlung fiir mehr Frauen und internationale
Experten in Aufsichtsrdten, die Vorbeugung von Interessenkonflikten in
Aufsichtsriten und die Professionalisierung von Aufsichtsriten durch
Fort- und Weiterbildung fest. Eine Uberpriifung und Neugestaltung der
Vorstandsvergiitung sehen bereits das Vorstandsvergiitungsangemessen-
heitsgesetz, das Rundschreiben der Bundesanstalt fiir Finanzdienstleis-
tungsaufsicht iiber die Mindestanforderungen an das Risikomanagement
und das Gesetz iiber die aufsichtrechtlichen Anforderungen an die Ver-
glitungssysteme von Instituten und Versicherungsunternehmen vor, auf
deren neue Regeln Bezug genommen werden konnte. § 36 Absatz 3 des
Gesetzes liber das Kreditwesen sieht dariiber hinaus heute schon die Zu-
verlédssigkeit und Eignung aufgrund erforderlicher Sachkunde der Mit-
glieder des Verwaltungs- oder Aufsichtsorgans voraus.

4. Der Deutsche Corporate Governance Kodex findet in Deutschland ho-
he Akzeptanz und ist ein erfolgreiches Instrument der Selbstregulie-
rung der Wirtschaft. Wir bitten deshalb fiir den Fall, dass iiber den Fi-
nanzsektor hinaus allgemeine Aussagen zur Corporate Governance
borsennotierter Gesellschaften gemacht werden sollen, darauf zu ach-
ten, dass nicht Kodexempfehlungen durch Gesetzesregelungen ersetzt
werden miissen und der Kodex dadurch beschidigt wird.

5. Bevor neue Regelungen geschaffen werden, sollten bestehende ange-
wandt und ihre Wirkung evaluiert werden. Auf europdischer Ebene
wird etwa die Richtlinie zur Regulierung Alternativer Investmentfonds-
manager (AIFM) den Markt fiir Investmentfonds transparenter gestal-
ten und Kontrollmechanismen etablieren.

6. Bei einer weiteren Harmonisierung sollte auf die Besonderheiten der
verschiedenen rechtlichen und wirtschaftlichen Strukturen der betroffe-
nen Gesellschaften eingegangen werden. Nationale Unterschiede miis-
sen Berticksichtigung finden. So unterscheidet sich das angelséchsische
Board-System in wesentlichen Punkten vom deutschen Vorstand/Auf-
sichtsrat-Modell. Die Charakteristika beider Systeme miissen Eingang
in die europdischen Regelungen finden. Zu differenzieren ist zudem
nach der GroBe der Unternehmen. Kleine Familienbetriebe konnen
nicht das leisten, was GroB3konzerne leisten konnen. An dieser Stelle
sollten unterschiedliche Anforderungen gelten, um diesen verschiede-
nen Ausgangslagen Rechnung tragen zu kénnen. Zudem sind die Un-
terschiede der verschiedenen Branchen zu beriicksichtigen. Inhaltlich
sind im Griinbuch keine Beschrankungen nur auf Banken und Versiche-
rungen vorgesehen. Vielmehr kiindigt die EU-Kommission an, in Kiir-
ze breitere Uberlegungen zur Corporate Governance borsennotierter
Gesellschaften vorzunehmen. Spétestens dann miissten die zahlreichen
Spezifika wie die BaFin-Regeln fiir Banken und Versicherungen Be-
riicksichtigung im Gesamtgeschehen finden.
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7. Im Bereich des Risikomanagements sollte darauf geachtet werden, dass
auch kleinere Firmen und Familienunternehmen die Anforderungen
eines Kontrollsystems erfiillen konnen. Wichtig diirfte dort sein, dass
die Voraussetzungen flir Mitglieder des Aufsichtsrats nicht an eine be-
stimmte Ausbildung gekniipft werden sollten. In kleineren Firmen oder
Familienbetrieben konnte im Extremfall sonst ein langjéhriger Firmen-
chef nicht mehr in den Aufsichtsrat wechseln, weil ihm die formellen
Qualifikationen fehlen. Daneben sind absolute Oberzahlen-Grenzen fiir
Gremien grundsitzlich wenig geeignet, da die Situation und Aufgaben-
spannweite sich in den jeweiligen Unternechmen unterscheiden kdnnen.
Hier sind unbedingt Flexibilisierungsklauseln wie z. B. die Konzernaus-
nahme nach § 100 Absatz 2 Satz 2 des Aktiengesetzes (AktG) vorzu-
sehen.

8. MaBnahmen, die die Vielfalt durch eine stirkere Besetzung mit Frauen
und Mitgliedern unterschiedlicher sozialer und kultureller Herkunft (di-
versity) in den gesellschaftsrechtlichen Gremien stirken sollen, sind
grundsitzlich begriiBenswert. Die Eingriffstiefe in das Recht der Ge-
sellschafter, die Zusammensetzung dieser Gremien direkt oder indirekt
zu bestimmen, sollte aber mit Augenmal} erfolgen. Die Summe der
Vorschriften darf nicht dazu fithren, dass Unternehmen keine fachkun-
digen Gremienmitglieder im gewlinschten Maf3e finden werden. Eine
nur pflichtgemédfBe Besetzung kdnnte eine weitere Ausgrenzung inner-
halb des Organs hervorrufen, was der Vielfalt und Qualitéit der Arbeit
nicht dienen wiirde. Zu beachten ist zudem, dass die Regulierungsin-
tensitét in Abhédngigkeit von Grofle und Struktur der jeweiligen Gesell-
schaften erfolgen muss. Kleine und mittlere Unternehmen diirfen in
keinem Fall in gleicher Intensitét reguliert werden wie ,,global play-
ers*.

9. Starre Quotenregelungen fiir die Besetzung gesellschaftsrechtlicher
Gremien konnen tiberdies zu Problemen bei kleinen Gremien fiihren.
So kennt das deutsche Aktienrecht etwa die Moglichkeit, dass der Vor-
stand einer Aktiengesellschaft aus lediglich einer Person besteht (§ 76
Absatz 2 AktG). Starre Quotenregelungen fiihren dazu, dass entweder
die Nichterfiillung des quotierten Merkmals zu einem absoluten Aus-
schlusskriterium bei der Besetzung erstarkte oder dass es zu einem
rechtlichen Zwang kidme, das entsprechende Gremium zu vergroBern.
Die resultierenden Folgekosten fiir Letzteres stellten eine hohe Belas-
tung fiir die betroffenen Gesellschaften dar. Starre Quotenregelungen
sind daher abzulehnen.

10. Bei allgemeinen Uberlegungen zur Corporate Governance miissen auch
nationalstaatliche Spezifika Berilicksichtigung finden. Das gilt mit
Blick auf Deutschland fiir die 6ffentlich-rechtlichen Kreditinstitute wie
die Sparkassen und Landesbanken. Hier gibt es einerseits grole Insti-
tute, in denen sich in besonderer Weise im Verlaufe der Finanzkrise
Governance-Probleme gezeigt haben. Andererseits gibt es hier kleine
und vorwiegend lokal titige Institute, die sich auch in der Krise als sehr
stabil erwiesen haben. Ebenso wie bei der Differenzierung zwischen
GroBkonzernen einerseits und kleinen und mittleren Unternehmen an-
dererseits sind hier differenzierende Losungen wiinschenswert, die
auch die besonderen 6ffentlichen Aufgaben der letzteren beriicksichti-
gen.

11. Das Griinbuch wirft die Frage auf, ob dem Verwaltungsrat zusétzlich
Sorgfaltspflichten gegeniiber den Einlegern eingerdumt werden sollten.
Ausweislich des Griinbuchs konne dies dem Verwaltungsrat moglicher-
weise einen Anreiz fiir weniger risikoreiche Strategien bieten. In die-
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sem Zusammenhang ist zu bedenken, dass Einleger Kapitalanleger
sind. Sie gehen selbst bei vermeintlich sicheren Anlagen wie der Einla-
ge bei einer Geschiftsbank ein bestimmtes Ausfallrisiko ein. Ein Bei-
trag zur Finanzkrise war auch das fehlende Bewusstsein fiir die Exis-
tenz dieses Ausfallrisikos. Es herrschte die Mentalitit vor, dass ein Fi-
nanzinstitut nicht kollabieren kénne. Dieses Ausfallrisiko kann nicht
durch Haftungsregeln eliminiert werden. Geschiftsbanken werden nie-
mals ohne das Risiko des unternehmerischen Scheiterns agieren kon-
nen. Vielmehr sollten Mafinahmen ergriffen werden, um Einleger trans-
parent iiber das jeweilige Ausfallrisiko zu informieren, damit sie so ei-
ne miindige Anlageentscheidung treffen konnen. Weiterhin ist zu be-
achten, dass der Sorgfaltsmalstab gegeniiber Einlegern nicht hoher sein
kann als gegeniiber der Gesellschaft (und bei wirtschaftlicher Betrach-
tung damit gegeniiber den Gesellschaftern). Denn die wirtschaftlichen
Interessen der Einleger werden beim Zusammenbruch eines Finanzin-
stitutes (etwa durch Malnahmen der Einlagensicherung) besser ge-
schiitzt als die der Gesellschafter, deren Anteile jeglichen wirtschaftli-
chen Wert verlieren kdnnen. Hinzu kommt, dass ein solcher Sorgfalts-
mafBstab seine Grenze spétestens in etwa dort finden muss, wie sie bei-
spielsweise im deutschen Recht durch die sog. business judgement rule
(§ 93 Absatz 1 AktG) markiert ist. Unternehmerische Entscheidungen
missen auch kiinftig mit Blick auf wirtschaftlichen Erfolg getroffen
werden konnen. Anderenfalls bestiinde die Gefahr diffuser Verantwort-
lichkeiten noch stirker, als dies schon zurzeit der Fall ist.*

Berlin, den 29. September 2010

Siegfried Kauder (Villingen-Schwenningen) Dr. Patrick Sensburg Marco Buschmann

Vorsitzender Berichterstatter Berichterstatter
Burkhard Lischka Raju Sharma
Berichterstatter Berichterstatter
Ingrid Honlinger

Berichterstatterin



Drucksache 17/3112

_8—

Deutscher Bundestag — 17. Wahlperiode

Bericht der Abgeordneten Dr. Patrick Sensburg, Marco Buschmann, Burkhard
Lischka, Raju Sharma und Ingrid Honlinger

I. Uberweisung

Das Ratsdokument 10823/10 wurde mit Uberweisungs-
drucksache 17/2408 Nr. A.8 vom 6. Juli 2010 gemaf3 § 93
Absatz 5 der Geschéftsordnung dem Rechtsausschuss zur
federfiihrenden Beratung und dem Finanzausschuss, dem
Ausschuss fiir Wirtschaft und Technologie sowie dem Aus-
schuss fiir die Angelegenheiten der Européischen Union zur
Mitberatung {iberwiesen.

II. Stellungnahmen der mitberatenden
Ausschiisse

Der Finanzausschuss verzichtet auf die Abgabe eines Vo-
tums.

Der Ausschuss fiir Wirtschaft und Technologie hat die
Vorlage 10823/10 in seiner 22. Sitzung am 7. Juli 2010 be-
raten und empfiehlt Kenntnisnahme.

Der Ausschuss fiir die Angelegenheiten der Européi-
schen Union hat die Vorlage 10823/10 in seiner 21. Sitzung
am 29. September 2010 beraten und empfichlt Kenntnis-
nahme.

I11. Beratungsverlauf und Beratungsergebnisse im
federfithrenden Ausschuss

Der Rechtsausschuss hat die Vorlage nach vorbereiten-
den Beratungen im Unterausschuss Europarecht in seiner
20. Sitzung am 7. Juli 2010 an- und in seiner 22. Sitzung am
29. September 2010 abschlieBend beraten. Zu dem Griin-
buch wurde von den Fraktionen der CDU/CSU und FDP die
in der Beschlussempfehlung wiedergegebene EntschlieBung

Berlin, den 29. September 2010

Dr. Patrick Sensburg Marco Buschmann

Berichterstatter Berichterstatter
Raju Sharma Ingrid Honlinger
Berichterstatter Berichterstatterin

eingebracht. Der Rechtsausschuss hat Kenntnisnahme des
Griinbuchs und mit den Stimmen der Fraktionen der CDU/
CSU und FDP gegen die Stimmen der Fraktionen SPD, DIE
LINKE. und BUNDNIS 90/DIE GRUNEN Annahme der
EntschlieBung empfohlen.

Die Fraktion der SPD stellte fest, die Vorschlidge der EU-
Kommission in dem vorliegenden Griinbuch — insbesondere
die Stirkung des Aufsichtsrats als Kontrollinstrument und
die Authebung der Verflechtung von Unternehmensvorstén-
den und Aufsichtsriten — seien verniinftig. Sie bedauere,
dass die aktuelle rechtspolitische Diskussion in Deutschland
zu diesem Thema, wie sie auch in einer Arbeitsgruppe der
Landesjustizminister gefiihrt werde, nicht Eingang in die
Stellungnahme gefunden habe. Stattdessen konzentriere
sich die Stellungnahme auf kleinteilige Kritikpunkte. Diese
konnten zwar teilweise geteilt werden; eine solche Vorge-
hensweise sei jedoch angesichts der Bedeutung des Themas
nicht zielfithrend.

Die Fraktion der FDP wies die Kritik der SPD-Fraktion
zuriick. Ziel einer Konsultation zu einem Griinbuch sei,
praktische Probleme, die in den einzelnen Rechtsordnungen
erkannt wiirden, zu artikulieren. Es sei auch Aufgabe der
nationalen Parlamente, diese Probleme in die Diskussion
einzubringen, damit auf europdischer Ebene praktisch ver-
wertbare Losungen gefunden werden konnten. Zudem han-
dele es sich bei den in der Stellungnahme aufgefiihrten
Anmerkungen nicht um unbedeutende Kritikpunkte. So sei
z. B. die Frage einer europiischen Frauenquote, zu der sich
die Koalitionsfraktionen der CDU/CSU und FDP in der
Stellungnahme mit neuen Argumenten dulerten, durchaus
von Bedeutung.

Burkhard Lischka
Berichterstatter
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Absender: Herr Jordi AYET PUIGARNAU, Direktor, im Auftrag des Generalsekretérs der
Europdischen Kommission

Eingangsdatum: 4. Juni 2010
Empfinger: der Generalsekretdr des Rates der Europdischen Union, Herr Pierre de BOISSIEU

Betr.: GRUNBUCH zur Corporate Governance in Finanzinstituten und
Vergiitungspolitik

Die Delegationen erhalten in der Anlage das Kommissionsdokument KOM(2010) 284 endgiiltig.

Anl.: KOM(2010) 284 endgiiltig
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GRUNBUCH

Corporate Governance in Finanzinstituten und Vergiitungspolitik

(Text von Bedeutung fiir den EWR)

1. EINLEITUNG

Das AusmaB der durch den Konkurs der Bank Lehman Brothers im Herbst 2008 infolge einer
unzweckmifBigen Verbriefung amerikanischer ,,Subprime“-Hypotheken ausgeldsten
Finanzkrise hat die Behorden weltweit dazu veranlasst, die tatsdchliche Soliditit der
Finanzinstitute sowie ihre Regulierung und Beaufsichtigung angesichts der
finanzwirtschaftlichen Innovationen in einer globalisierten Welt einer kritischen Betrachtung
zu unterziehen. Die massive Bereitstellung 6ffentlicher Mittel — bis zu 25% des BIP — in den
Vereinigten Staaten und in Europa war begleitet vom nachdriicklichen politischen Willen,
Lehren aus samtlichen Dimensionen der Finanzkrise zu ziehen, um die Wiederholung einer
derartigen Situation kiinftig zu vermeiden.

Die Europiische Kommission hat in ihrer Mitteilung vom 4. Mirz 2009', die praktisch ein
Reformprogramm fiir den Regulierungs- und Aufsichtsrahmen der Finanzmérkte auf der
Grundlage der Schlussfolgerungen des de-Larosiére-Berichts® darstellt, angekiindigt, dass sie
(i) vor dem Hintergrund der Finanzkrise die Regeln und Praktiken der Finanzinstitute,
insbesondere der Banken, im Bereich der Corporate Governance priifen und (ii)
gegebenenfalls Empfehlungen oder sogar regulatorische Ma3nahmen vorschlagen werde, um
eventuelle Mingel des Corporate-Governance-Systems in diesem Schliisselsektor der
Wirtschaft zu beheben. Die Stiarkung der Corporate Governance ist das Herzstiick des von der
Kommission erstellten Programms zur Finanzmarktreform wund Krisenverhiitung.
Nachhaltiges ~ Wachstum ist ohne  Verantwortungsbewusstsein  und  gesundes
Risikomanagement in den Unternehmen nicht denkbar.

Wie im de-Larosiére-Bericht betont wird, muss festgestellt werden, dass sowohl die
Verwaltungsrite als auch die Aufsichtsinstanzen oftmals weder die Art noch den Umfang der
Risiken verstanden haben, mit denen sie konfrontiert waren. Die Aktionidre sind ihrer Rolle
als Unternehmenseigner nicht immer einwandfrei gerecht geworden. Selbst wenn die Krise
nicht unmittelbar der Corporate Governance anzulasten ist, so hat doch das Fehlen wirksamer
Kontrollmechanismen wesentlich dazu beigetragen, dass Finanzinstitute {iberhdhte Risiken
eingegangen sind. Diese allgemeine Feststellung ist um so beunruhigender, als der Corporate
Governance als Regulierungsinstrument der Unternehmen in den letzten Jahren zahlreiche
Qualititen zugeschrieben wurden. Folglich war das in den Finanzinstituten bestehende
Corporate-Governance-System entweder unzuldnglich, oder es wurde nicht korrekt
angewandt.

! KOM(2009) 114.
Bericht der hochrangigen Gruppe iiber die Finanzaufsicht in der Europdischen Union, vorgelegt am
25.2.2009. Den Vorsitz in dieser Gruppe fiihrte Jacques de Larosiere.
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Im Sektor der Finanzdienstleistungen muss die Corporate Governance aufgrund des
systemischen Charakters zahlreicher Akteure den Interessen anderer Beteiligter (Einleger,
Sparer, Inhaber von Lebensversicherungen usw.) sowie der Stabilitit des Finanzsystems
Rechnung tragen. Gleichzeitig ist jegliche Gefahr fahrldssigen Fehlverhaltens (,,moral
hazard*) zu vermeiden, weswegen privatwirtschaftliche Akteure nicht aus der Verantwortung
entlassen werden diirfen. Es obliegt also dem Verwaltungsrat, unter der Aufsicht der
Aktiondre den Ton vorzugeben und insbesondere die Strategie, das Risikoprofil und die
Risikoaffinitdt des von ihm geleiteten Instituts festzulegen.

Die in diesem Griinbuch behandelten Ansédtze konnen die zur Konsolidierung des
Finanzsystems getroffenen oder ins Auge gefassten rechtlichen Vorkehrungen, insbesondere
im Rahmen der Reform der europiischen Aufsichtsstruktur’, der Eigenkapitalrichtlinie®, der
Solvency-II-Richtlinie’ fiir Versicherungsgesellschaften, der OGAW-Neuordnung und der
Vorschriften fiir Verwalter alternativer Investmentfonds (AIFM), begleiten und ergéinzen.

AuBerdem miissen die Governance-Vorschriften der Art (Privatkundenbank, Investmentbank)
und natiirlich der GroBe des Instituts Rechnung tragen. Die in diesem Griinbuch zur
Konsultation vorgelegten Grundsédtze ordnungsgeméfBer Governance richten sich in erster
Linie an grof3e Finanzinstitute. Um wirksam auf Institute geringerer Gréfle angewandt werden
zu konnen, miissten sie angepasst werden.

Dieses  Griinbuch  sollte in  Verbindung mit dem  Arbeitsdokument der
Kommissionsdienststellen  (SEK(2010) 669) ,,Corporate  Governance in Financial
Institutions: Lessons to be drawn from the current financial crisis, best practices” gelesen
werden. Darin wird eine Bestandsaufnahme vorgenommen.

Daneben ist zu betonen, dass die G-20 seit ihrer Tagung vom 15. November 2008 in
Washington bemiiht ist, auf eine strengere Reglementierung u. a. des Risikomanagements und
der Vergiitungspraktiken in Finanzinstituten hinzuwirken®.

Und schlieBlich mochte die Kommission bereits jetzt ankiindigen, dass sie demnéchst breitere
Uberlegungen zur Corporate Governance bérsennotierter Gesellschaften allgemein und
insbesondere zur Stellung und Rolle der Aktiondre, zur Aufteilung der Aufgaben zwischen
Aktiondren und Verwaltungsriten im Hinblick auf die Beaufsichtigung der Geschiftsfithrung,
zur Zusammensetzung der Verwaltungsrite sowie zur sozialen Verantwortung von
Unternehmen anstellen wird.

S. Vorschldge der Kommission zur Einrichtung von drei europdischen Aufsichtsbehorden sowie eines

europdischen Ausschusses fiir Systemrisiken.

4 Richtlinie 2006/48/EG des Europiischen Parlaments und des Rates vom 14. Juni 2006 iiber die
Aufnahme und Ausiibung der Titigkeit der Kreditinstitute (Neufassung), ABL. L 177 vom 30.6.2006,
und Richtlinie 2006/49/EG des Europdischen Parlaments und des Rates vom 14. Juni 2006 {iber die
angemessene Eigenkapitalausstattung von Wertpapierfirmen und Kreditinstituten auf Ratingagenturen
(Neufassung), ABL. L 177 vom 30.6.2006.

> Richtlinie 2009/138/EG des Europdischen Parlaments und des Rates vom 25. November 2009

betreffend die Aufnahme und Ausiibung der Versicherungs- und der Riickversicherungstitigkeit

(Solvabilitit IT) (Neufassung), ABI. L 335 vom 17.12.2009.

Beim Gipfeltreffen in Pittsburgh am 24. und 25. September 2009 wurde bestitigt, dass das

Bonussystem im Interesse der Stabilitét des Finanzsystems reformiert werden muss.
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2. DER BEGRIFF DER CORPORATE GOVERNANCE UND DIE FINANZINSTITUTE

Corporate Governance im herkdmmlichen Sinn bezeichnet die Beziehungen zwischen der
Geschiftsfilhrung eines Unternehmens, seinem Verwaltungsrat, den Aktiondren und anderen
Beteiligten wie Beschéftigten und ihren Vertretern. Daneben bestimmt der Begriff die
Struktur, durch die die Unternehmensziele sowie die Mittel zu deren Verwirklichung und zur
Gewihrleistung der Uberwachung der erzielten Resultate festgelegt werden’.

Der Konkurs eines Finanzinstituts und insbesondere einer Bank kann aufgrund der Art der
Geschiftstitigkeit und der wechselseitigen Abhdngigkeit innerhalb des Finanzsystems durch
einen Domino-Effekt die Insolvenz weiterer Finanzinstitute nach sich ziehen. Dies kann, wie
die jungste Finanzkrise gezeigt hat, unverziiglich eine drastische Einschrinkung der
Kreditvergabe nach sich ziehen und durch die so entstehende Kreditklemme in die Rezession
fiihren. Dieses systemische Risiko hat die Regierungen veranlasst, den Finanzsektor mit
Mitteln der 6ffentlichen Hand zu stiitzen. Daher ist der Steuerzahler zwangslédufig als Akteur
am Funktionieren der Finanzinstitute beteiligt, wobei die Zielsetzung auf langfristige
finanzielle Stabilitdt und wirtschaftliches Wachstum ausgerichtet ist.

Im Ubrigen stehen die Interessen der Glaubiger von Finanzinstituten (Einleger, Inhaber von
Versicherungspolicen oder Begiinstigte von Pensionspldnen sowie, in gewissem Malle,
Beschiftigte) potenziell den Interessen ihrer Aktionédre entgegen. Die Aktiondre profitieren
von Aktienkurssteigerungen und der kurzfristigen Profitmaximierung und haben daher
potenziell geringeres Interesse an einem zu niedrigen Risikoniveau. Einleger und andere
Glaubiger konzentrieren ihre Aufmerksamkeit hingegen auf die Fahigkeit des Finanzinstituts
zur Riickzahlung ihrer Einlagen und sonstigen Forderungen bei Filligkeit — also dessen
langfristige Lebensfihigkeit. Die FEinleger ziehen daher tendenziell ein sehr niedriges
Risikoniveau vor".

Die meisten Finanzinstitute unterliegen insbesondere aufgrund dieser mit ihrer
Geschiftstitigkeit verbundenen Besonderheiten einer strengen Reglementierung und
Aufsicht. Aus denselben Griinden kann die interne Governance von Finanzinstituten nicht auf
einen einfachen Interessenkonflikt zwischen Aktiondren und der Geschiftsfithrung reduziert
werden. Daher miissen die Regeln zur Corporate Governance von Finanzinstituten so
angepasst sein, dass sie der spezifischen Art dieser Unternehmen Rechnung tragen.
Insbesondere kommt den Aufsichtsbehorden, deren Auftrag zur Wahrung der Finanzstabilitét
sich mit den Interessen der Einleger und anderen Glaubiger deckt, die vom Finanzsektor
eingegangenen Risiken zu kontrollieren, eine wichtige Rolle bei der Festlegung vorbildlicher
Governance-Verfahren in Finanzinstituten zu.

Siehe beispielsweise die Corporate-Governance-Grundsitze der OECD, 2004, S. 11. Das vorliegende
Griinbuch konzentriert sich auf diese enge Definition von Corporate Governance. Einige sehr wichtige
Aspekte der Governance-Thematik werden in diesem Dokument nicht behandelt, insbesondere die
Trennung der Funktionen innerhalb der Finanzunternehmen, die Funktion der internen Kontrolle und
die Unabhéngigkeit der Buchhaltung.

S. Peter O. Miilbert, Corporate Governance of Banks, European Business Organisation Law Review,
12. August 2008, S. 427.
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Diesen Besonderheiten der Finanzinstitute und der Rolle der Aufsichtsbehdrden wird in
verschiedenen Rechtsinstrumenten und Empfehlungen fiir Finanzinstitute und insbesondere
fiir Banken auf internationalem und europiischem Niveau bereits Rechnung getragen’.

Allerdings sind die bestehenden Regeln und Empfehlungen vorwiegend von
aufsichtspolitischen Erwédgungen diktiert und konzentrieren sich auf das Bestehen
zweckmifiger Strukturen fiir die interne Kontrolle, das Risikomanagement sowie Revision
und Compliance innerhalb von Finanzinstituten. Sie haben, wie die jingste Finanzkrise
gezeigt hat, die Ubernahme iibermiBiger Risiken durch die Finanzinstitute nicht verhindert.

3. MANGEL UND SCHWACHEN DER CORPORATE GOVERNANCE IN FINANZINSTITUTEN

Nach Auffassung der Kommission diirfte ein wirksames Corporate-Governance-System mit
Kontroll- und Ausgleichsmechanismen (,,Checks and Balances®) dazu fiithren, dass die
wichtigsten Beteiligten in den Finanzinstituten (Verwaltungsrite, Aktionédre, Geschéftsleitung
usw.) stirker in die Pflicht genommen werden. Leider musste die Kommission feststellen,
dass die Finanzkrise und ihre schwerwiegenden wirtschaftlichen und sozialen Auswirkungen
wiederum zu einem ernsthaften Verlust an Vertrauen in die Finanzinstitute gefiihrt haben;
dies gilt insbesondere fiir die nachfolgend genannten Bereiche und Akteure.

3.1. Interessenkonflikte

Die Problematik von Interessenkonflikten und des Umgangs damit ist nicht neu. Diese
Problematik besteht in jeder Organisation und jedem Unternehmen. Bei Finanzinstituten stellt
sie sich aufgrund des systemischen Risikos, des Transaktionsvolumens, der Vielfalt der
erbrachten Finanzdienstleistungen und der komplexen Struktur groBer Finanzkonzerne in
besonders zugespitzter Forum. Die Gefahr von Interessenkonflikten kann sich in
unterschiedlichen Situationen ergeben (Ausiibung inkompatibler Funktionen oder Tétigkeiten,
z. B. Investitionsberatung bei gleichzeitigem Management von Investitionsfonds oder
gleichzeitiger Mittelverwaltung auf eigene Rechnung, Wahrnehmung nicht zu vereinbarender
Mandate bei verschiedenen Kunden/Finanzinstituten). Diese Problematik kann sich auch in
den Beziehungen zwischen dem Finanzinstitut und seinen Aktiondren/Investoren ergeben,
insbesondere im Falle des Bestehens von gegenseitigen Beteiligungen oder
Handelsbeziehungen zwischen dem institutionellen Investor (zum Beispiel iiber dessen
Muttergesellschaft) und dem Finanzinstitut, in das er investiert.

Basler Ausschuss flir Bankenaufsicht, Renforcement de la gouvernance d'entreprise pour les
organisations bancaires, September 1999, iberarbeitet im Februar 2006; OECD-Leitlinien zur
Corporate Governance von Versicherern, 2005; iiberarbeitete OECD-Leitlinien zur Corporate
Governance von Pensionsfonds, Juli 2002; Richtlinie 2004/39/EG des Européischen Parlaments und des
Rates vom 21.April 2004 iiber Mirkte fiir Finanzinstrumente, zur Anderung der Richtlinien
85/611/EWG und 93/6/EWG des Rates und der Richtlinie 2000/12/EG des Européischen Parlaments
und des Rates und zur Authebung der Richtlinie 93/22/EWG des Rates, ABIL. L 145 vom 30.4.2004;
Solvency-II-Richtlinie; Eigenkapitalrichtlinie; Ausschuss der Europdischen Bankenaufsichtsbehérden,
Guidelines on the Application of the Supervisory Review Process under Pillar 2 (CP03 revised),
25. Januar 2006, http://www.c-ebs.org/getdoc/00ec6db3-bb41-467c-acb9-8e2711617675/GL03.aspx;
CEBS High Level Principles for Risk Management, 16.Februar 2010, http://www.c-
ebs.org/Publications/Standards-Guidelines/CEBS-High-Level-Principles-for-Risk-Management.aspx.
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Auf Gemeinschaftsebene stellt die MiFID-Richtlinie'’, die einen spezifischen Abschnitt zur
Behandlung gewisser Aspekte dieser Problematik enthilt, einen wichtigen Fortschritt dar.
Dennoch stellt sich aufgrund der Informationsasymmetrie zwischen den Investoren und
Aktiondren einerseits und dem Finanzinstitut andererseits (die durch die stetig zunehmende
Komplexitdt und Diversifizierung der von den Finanzinstituten erbrachten Dienstleistungen
noch verschiarft wird) die Frage, ob die verschiedenen Situationen, in denen sich
Interessenkonflikte in Bezug auf Finanzinstitute ergeben, von den Mirkten wirksam erkannt
und iiberwacht werden. Daneben ist, wie auch in dem gemeinsamen Bericht der Ausschiisse
CEBS, CEIOPS und CESR iiber die interne Governance'' bemerkt wurde, ein Mangel an
Kohédrenz in Bezug auf den Inhalt und die FEinzelheiten der Vorschriften zu
Interessenkonflikten festzustellen, denen unterschiedliche Finanzinstitute je nachdem, ob sie
den Bestimmungen der MiFID-Richtlinie, der Eigenkapitalrichtlinie, der OGAW-Richtlinie'?
oder der Solvency-II-Richtlinie anwenden miissen, unterliegen.

3.2. Das Problem der wirksamen Anwendung der Corporate-Governance-
Grundsétze durch Finanzinstitute

Nach allgemeiner Auffassung'? wurden die mit der Finanzkrise deutlich gewordenen
Probleme durch die bestehenden Corporate-Governance-Grundsitze — seien es die Prinzipien
der OECD, die Empfehlungen des Baseler Ausschusses fiir den Bankenbereich oder das
einschligige Gemeinschaftsrecht'* — bereits in gewissem Umfang erfasst. Insofern hat die
Finanzkrise gezeigt, dass die Grundsidtze der Corporate Governance im Sektor der
Finanzdienstleistungen und insbesondere im Bankensektor keine ausreichende praktische
Wirkung haben. Zur Erkldrung dieses Umstandes wurden mehrere Griinde angefiihrt:

— Die bestehenden Grundsitze seien zu weit gefasst und nicht ausreichend prizise. Daher
hitten sie den Finanzinstituten zu groBen Interpretationsspielraum gelassen. Auflerdem
hitten sie sich in der Praxis als zu schwer realisierbar erwiesen und seien daher in den
meisten Fillen lediglich der Form halber eingehalten worden (,,das entsprechende
Késtchen wurde angekreuzt®), ohne dass eine echte qualitative Bewertung stattgefunden
hiitte;

— Fehlen einer klaren Zuteilung der Aufgaben und Verantwortlichkeiten bei der
Durchfithrung der Grundsitze sowohl innerhalb der Finanzinstitute als auch in den
Beziechungen mit der Aufsichtsbehorde;

— Rechtlicher Charakter der Corporate-Governance-Grundsitze: einfache Empfehlungen
internationaler Organisationen oder Bestimmungen von Corporate-Governance-Kodizes
ohne verbindliche Einhaltungspflicht, Vernachldssigung der Corporate-Governance-
Problematik durch die Aufsichtsbehérden, schwache einschlidgige Kontrollen, Fehlen

10 Richtlinie 2004/39/EG iiber Mérkte fiir Finanzinstrumente, ABI. L 145 vom 30.4.2004.

1 CESR, CEBS, CEIOPS: ,,Cross-sectoral stock-take and analysis of internal governance requirements®,
Oktober 2009.

1 Richtlinie 2009/65/EG.

S. offentliche Konsultation der OECD ,,Corporate governance and the financial crisis* vom 18. Mirz
2009, insbesondere den Punkt ,,/mplementation gap*.

Durch die Richtlinie 2006/46/EG werden Finanzinstitute, deren Wertpapiere zum Handel an einem
geregelten Markt zugelassen sind, verpflichtet, einen fiir sie geltenden Unternehmensfithrungskodex
sowie etwaige Abweichungen hiervon einschlielich Griinden fiir die Abweichung anzugeben.
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abschreckender Sanktionen — alle diese Faktoren hitten dazu gefiihrt, dass die Corporate-
Governance-Grundsétze von den Finanzinstituten nicht wirksam umgesetzt wurden.

3.3. Verwaltungsrat15

Die Finanzkrise hat deutlich belegt, dass die Verwaltungsrdte der Finanzinstitute ihre
Schliisselrolle als Machtzentrum nicht wahrgenommen haben. Deshalb waren sie nicht in der
Lage, die Geschiftsfiihrung wirksam zu kontrollieren und eine kontradiktorische Analyse der
ithnen zur Genehmigung vorgelegten MalBnahmen oder strategischen Orientierungen
vorzunehmen.

Nach Auffassung der Kommission war ihr Versagen bei der Einschitzung, dem Verstindnis
und letztlich der Beherrschung der Risiken, denen ihre Finanzinstitute ausgesetzt waren, eine
zentrale Ursache der Finanzkrise. Fiir dieses Versagen waren mehrere Griinde oder Faktoren
maf3geblich:

— Die Verwaltungsratsmitglieder, insbesondere die nicht geschéftsfithrenden Mitglieder,
haben weder die notwendigen Ressourcen noch die notwendige Zeit zur Wahrnehmung
ihrer Aufgaben aufgewandt. Ferner haben mehrere Studien deutlich belegt, dass die
Verwaltungsratsmitglieder mangels technischer Sachkenntnis und/oder ausreichenden
Durchsetzungsvermdgens nicht in der Lage waren, die Geschiftspolitik gegeniiber einem
oftmals omniprédsenten und teils autoritdren Generaldirektor anzufechten oder zumindest
zu hinterfragen.

— Die Verwaltungsratsmitglieder brachten keinen ausreichend diversifizierten Hintergrund
mit. Wie mehrere nationale Behorden stellt auch die Kommission einen Mangel an Vielfalt
in Bezug auf das Geschlechterverhiltnis, die soziale und kulturelle Herkunft und den
Bildungshintergrund fest.

— Die Verwaltungsrite, insbesondere ihr Vorstand, haben weder die Leistungen der
einzelnen Verwaltungsratsmitglieder noch des Verwaltungsrats insgesamt einer ernsthaften
Bewertung unterzogen.

— Die Verwaltungsriate waren nicht willens oder nicht in der Lage, die Angemessenheit des
Rahmens fiir das Risikomanagement und die Risikoaffinitit ihrer Finanzinstitute zu
gewihrleisten.

— Die Verwaltungsrite haben den systemischen Charakter bestimmter Risiken nicht erkannt
und konnten daher ihre Aufsichtsbehorden nicht friihzeitig genug informieren. Im Ubrigen
standen selbst in den Féllen, in denen tatséchlich ein Dialog stattfand, Fragen der
Corporate Governance selten auf der Tagesordnung.

Die Kommission ist der Auffassung, dass diese gravierenden Schwichen oder Versdumnisse
schwerwiegende Fragen in Bezug auf die Qualitit der Benennungsverfahren aufwerfen. Die
wichtigste Qualitéit eines Verwaltungsrates besteht in seiner Zusammensetzung.

Mit dem Begriff ,,Verwaltungsrat” wird in diesem Griinbuch im Wesentlichen die Aufsichtsfunktion
der Geschiftsleitung eines Unternehmens bezeichnet, die in einer dualen Struktur in der Regel dem
Aufsichtsrat obliegt. Die den unterschiedlichen Gesellschaftsorganen nach den nationalen
Rechtssystemen zugewiesenen Funktionen werden von diesem Griinbuch nicht beriihrt.
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34. Risikomanagement

Risikomanagement ist eines der Schliisselelemente der Corporate Governance, insbesondere
fuir Finanzinstitute. So sind mehrere groBe Finanzinstitute gescheitert, weil elementare
Risikokontroll- und —managementregeln vernachldssigt wurden. Daneben haben die
Finanzinstitute dem Risikomanagement kein ganzheitliches Konzept zu Grunde gelegt. Die
wichtigsten Schwichen oder Unzulédnglichkeiten lassen sich wie folgt zusammenfassen:

— Die am Risikomanagement beteiligten Akteure haben die Risiken nicht richtig verstanden,
und die mit dem Vertrieb risikobehafteter Produkte betrauten Beschéftigten waren nicht
ausreichend geschult'®.

— Mangelnde Autoritdt der mit dem Risikomanagement betrauten Unternehmensbereiche.
Die  Finanzinstitute  haben die mit dem  Risikomanagement betrauten
Unternehmensbereiche nicht mit der notwendigen Autoritit und den erforderlichen
Befugnissen ausgestattet, um den Tétigkeiten der Risiken eingehenden Akteure / Hiandler
Einhalt zu gebieten.

— Mangelnder oder unzureichend diversifizierter Sachverstand in Bezug auf das
Risikomanagement. Der fiir die Funktion des Risikomanagements in Betracht gezogene
Sachverstand war zu oft auf bestimmte, als prioritir betrachtete Risikokategorien
beschrinkt und deckte nicht die Gesamtheit der zu iiberwachenden Risiken ab.

— Mangel an Echtzeitinformationen iiber die Risiken. Um den betroffenen Akteuren ein
Mindestmal3 an Reaktionsfdhigkeit zuzugestehen, miissen klare und korrekte
risikorelevante Informationen rasch auf allen Ebenen des Finanzinstituts zirkulieren
konnen. Leider haben die Verfahren, mit denen die Informationen der geeigneten Ebene
zugefiihrt werden sollten, nicht immer funktioniert. Auerdem miissen die Instrumente des
computergestiitzten Risikomanagements unbedingt verbessert werden, auch in den
hochstentwickelten Finanzinstituten, da die Informationssysteme fiir eine rasche
Konsolidierung der Risiken noch immer zu unterschiedlich und die Daten zu uneinheitlich
sind, um die Entwicklung der Konzernverpflichtungen wirksam und in Echtzeit verfolgen
zu konnen. Dies gilt nicht nur fiir komplexere Finanzprodukte, sondern fiir sdmtliche
Risikoarten.

Die Kommission betrachtet die oben aufgezeigten Méngel und Unzuldnglichkeiten als sehr
besorgniserregend, da sie offenbar das Fehlen einer gesunden Risikomanagementkultur
belegen, und zwar bei einigen Finanzinstituten auf s@mtlichen Ebenen. In Bezug auf den
letztgenannten Punkt tragen die Leiter der Finanzinstitute eine besondere Verantwortung; zur
Vermittlung einer gesunden Risikomanagementkultur auf siamtlichen Ebenen miissen sie
ndmlich selbst diesbeziiglich beispielhaft sein.

3.5. Rolle der Aktionire

Im Zuge der Finanzkrise ist jetzt festzustellen, dass das Vertrauen in das Modell des
Aktiondrs als Eigentiimer und an der langfristigen Uberlebensféhigkeit des Unternehmens
Beteiligter erheblich beschddigt wurde. Die zunehmende ,,Finanziarisierung® der Okonomie

16 S. beispielsweise Renate B6hm und Hilla Lindhiiber: Verkaufen, Druck und Provisionen - Probleme

von Beschiftigten im Finanzdienstleistungsbereich Versicherungen; Ergebnisse einer Arbeitsklima-
Index-Befragung, Salzburg 2008.
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infolge der Vervielfdltigung der Finanzierungsquellen und der Kapitalzufuhr hat neue
Kategorien von Aktiondren auf den Plan gerufen. Diese zeigen offenbar oftmals geringes
Interesse an den langfristigen Zielen der Governance der Unternehmen/Finanzinstitute, in die
sie investieren, und kénnen aufgrund ihres relativ kurzen und teilweise sogar extrem kurzen
Anlagehorizonts (drei bis sechs Monate) selbst Triebkrifte einer iiberméfigen Risikoneigung
sein'’. In dieser Hinsicht hat die angestrebte Angleichung der Interessen der Geschiftsleitung
an jene der neuen Aktiondrskategorien die Risikoneigung noch verstérkt, und in vielen Fillen
— auf der Grundlage des kurzfristigen Aktienkurses des Unternehmens/Instituts als alleiniges
Leistungskriterium — zu iiberméBigen Vergiitungen der Geschiftsfiihrer beigetragen'®. Fiir
diese zunehmende Passivitit bzw. das Desinteresse der Aktiondre gegeniiber den
Finanzinstituten, an denen sie beteiligt sind, gibt es mehrere mogliche Griinde:

— bestimmte Rentabilititsmodelle auf der Grundlage von Portfolios unterschiedlicher
Wertpapiere lassen das normalerweise mit dem Besitz von Wertpapieren verbundene
Gefiihl der Eigentimerschaft verblassen oder vollstindig verschwinden;

— die Kosten, die institutionellen Investoren entstehen, wenn sie sich aktiv in die Governance
des Finanzinstituts einbringen mochten, kdnnen — insbesondere im Falle einer lediglich
geringen Beteiligung — abschreckend wirken;

— Interessenkonflikte (s. 0.);

— das Fehlen wirksamer Rechte zur Ausiibung ihrer Kontrollbefugnis (beispielsweise das
Fehlen eines Mitspracherechts in Bezug auf die Vergiitung der Geschéftsleitung in einigen
Rechtssystemen), das Fortbestehen bestimmter Hindernisse bei der grenziiberschreitenden
Wahrnehmung des Stimmrechts, Unsicherheiten in Bezug auf bestimmte rechtliche
Begriffe (z. B. ,,gemeinsames Handeln*) und Informationen seitens der Finanzinstitute, die
insbesondere in Bezug auf die Risiken fiir die Aktiondre zu komplex und zu wenig
verstindlich sind, konnen ebenfalls in unterschiedlichem MaBe dazu beitragen, die
Investoren von der aktiven Beteiligung an den Finanzinstituten, in die sie investieren,
abzuhalten.

Die Kommission ist sich der Tatsache bewusst, dass diese Problematik nicht nur die
Finanzinstitute betrifft. Sie wirft allgemeiner die Frage nach der Wirksamkeit der Corporate-
Governance-Regeln, die von einer wirksamen Kontrolle durch die Aktionire ausgehen, auf.
Aufgrund dieses Umstandes wird die Kommission breiter angelegte Reflexionen in Bezug auf
borsennotierte Gesellschaften im Allgemeinen anstellen.

3.6. Rolle der Aufsichtsorgane

Die jiingste Finanzkrise hat ganz allgemein die Grenzen des bestehenden Aufsichtssystems
aufgezeigt: Obwohl sie tiber bestimmte Instrumente verfiigen, die ihnen Eingriffe in die
interne Governance der Finanzinstitute erlauben'’, waren die Aufsichtsbehorden auf
nationaler wie europdischer Ebene vor dem Hintergrund finanzwirtschaftlicher Innovationen

17 S. Artikel von Rakesh Khurana und Andy Zelleke, Washington Post, 8. Februar 2009.

S. Gaspar, Massa, Matos (2005): Shareholder Investment Horizon and the Market for Corporate
control, Journal of Financial economics, Bd. 76.

1 Z.B. Basel L.
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und der raschen Entwicklung des Geschiftsmodells der Finanzinstitute nicht immer in der
Lage, ihre Aufsichtsfunktion wirksam wahrzunehmen®’.

AuBerdem haben die Aufsichtsbehorden es versdumt, fiir die Einrichtung guter Corporate-
Governance-Praktiken in den Finanzinstituten Sorge zu tragen. In vielen Féllen haben die
Aufsichtsorgane sich nicht davon vergewissert, dass die Risikomanagementsysteme und die
interne Organisation der Finanzinstitute den Verdnderungen im Geschéftsmodell der
Finanzinstitute und den Innovationen im Finanzsektor angemessen waren. Teilweise haben
die Aufsichtsbehorden es auch versdumt, die strikten Kriterien der Zuverlédssigkeit und der
fachlichen Eignung (,,Fit & Proper-Test“) fiir die Auswahl von Verwaltungsratsmitgliedern®'
der Finanzinstitute ordnungsgemill anzuwenden.

Generell wurden die mit der Governance der Aufsichtsbehdrden selbst verbundenen
Probleme, insbesondere die Mdoglichkeiten zur Einddimmung des Risikos der Vereinnahmung
von Rechtsvorschriften (,,regulatory capture™) oder der Ressourcenmangel niemals wirklich
erortert. AuBerdem zeigt sich in zunehmendem Male, dass die territorialen und sachlichen
Zustandigkeiten der Aufsichtsbehorden nicht mehr der geographischen und sektoralen
Ausdehnung der Geschiftstitigkeiten der Finanzinstitute entsprechen. Dadurch wird fiir
Letztere das Risikomanagement und die Einhaltung der Regulierungsvorschriften erschwert,
wihrend sich fiir die Aufsichtsbehorden Schwierigkeiten bei der Organisation und der
gegenseitigen Zusammenarbeit ergeben.

3.7. Rolle der Revisoren

Revisoren spielen im Corporate-Governance-System der Finanzinstitute eine zentrale Rolle,
da sie dem Markt die Sicherheit geben, dass die von den Instituten erstellten
Finanziibersichten wahrheitsgemal3 sind. Allerdings konnen Interessenkonflikte bestehen, da
die Wirtschaftspriifungsgesellschaften von den Unternehmen, deren Biicher sie priifen sollen,
beauftragt und bezahlt werden.

Gegenwirtig ist auch nicht zu belegen, dass die den Revisoren geméf3 Richtlinie 2006/48/EG
obliegende Verpflichtung, die zustdndigen Behorden zu verstdndigen, wenn sie Kenntnis von
Umsténden erhalten, die ernsthafte Auswirkungen auf die Finanzlage des betreffenden
Finanzinstituts haben konnen, in der Praxis wirklich eingehalten wurde.

4. ERSTE ANTWORTEN

Die Kommission hatte sich im Rahmen ihrer Mitteilung vom 4. Marz 2009 und ihrer
MalBnahmen zur Belebung der europdischen Wirtschaft verpflichtet, die Frage der Vergiitung
zu behandeln. Die Kommission hat die internationale Debatte iiber missbriuchliche
Vergiitungspraktiken angestoBen und hat sich an erster Stelle fir die Umsetzung der
Grundsétze des FSB und der G20 zur Vergiitungspolitik in der Europdischen Union stark
gemacht. Die Kommission lieB dabei die Frage der Angemessenheit bestimmter
Vergiitungsniveaus auler Acht und ging von zwei Feststellungen aus:

20
21

Zum Versagen der Aufsichtsbehorden siehe allgemein den ,,de-Larosiére-Bericht®, FuBnote 1.
S. bspw. Empfehlungen der OECD: Corporate Governance and the Financial Crisis, November 2009,
S. 27.
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— Angesichts des erheblichen Anstiegs des variablen Anteils der Vergiitung von Direktoren
borsennotierter Gesellschaften seit Ende der Achtzigerjahre stellt sich die Frage nach Art
und Inhalt der Bewertung der Leistungen von Geschéftsfithrern von Unternehmen. Die
Kommission hatte Ende 2004 erste Elemente zur Beantwortung dieser Frage vorgestellt,
indem sie eine Empfehlung zur Verschirfung der Transparenzanforderungen in Bezug auf
die Regelung der Vorstandsgehilter und der individuellen Vergiitungen vorgelegt und die
Mitgliedstaaten aufgerufen hat, eine (obligatorische oder fakultative) Abstimmung tiber die
Managervergiitung vorzusehen. Aus verschiedenen Griinden, die u. a. mit mangelndem
Initiativgeist der Aktiondre in dieser Frage, dem explosionsartigen Anstieg des variablen
Vergiitungsanteils und insbesondere der zunehmenden Vielfalt von Planen zur Beteiligung
am Unternehmensgewinn durch die Zuteilung von Aktien oder Aktienoptionen
zusammenhéngen, erschien es der Kommission notwendig, am 30. April 2009 eine neue
Empfehlung zu verabschieden?. Diese zielt auf eine strengere Reglementierung der
Managervergiitung ab und enthdlt mehrere Grundsitze, durch die die Vorstandsgehélter
strukturell enger mit der langfristigen Leistung verkniipft werden sollen.

— Die Vergiitungspraktiken im Finanzsektor, die auf kurzfristiger Rendite ohne
Berticksichtigung der entsprechenden Risiken basierte, haben zur Finanzkrise beigetragen.
Diesbeziiglich hat die Europidische Kommission am 30. April 2009 eine weitere
Empfehlung zur Vergiitungspolitik im Finanzdienstleistungssektor angenommen®.
Dadurch sollte die Vergiitungspolitik auf dem Gebiet der Finanzdienstleistungen mit einem
gesunden Risikomanagement und der langfristigen Uberlebensfihigkeit der Finanzinstitute
in Einklang gebracht werden.

Trotz giinstiger Rahmenbedingungen fiir strikte einschlidgige MaBnahmen seitens der
Mitgliedstaaten ergibt sich ein Jahr nach Annahme der beiden oben genannten Empfehlungen
aus der Sicht der Kommission ein gemischtes Bild in den Mitgliedstaaten™*.

In mehreren Mitgliedstaaten ist zwar eine entschlossene Rechtsetzungstitigkeit zur Steigerung
der Transparenz in Bezug auf die Vergiitung von Managern boérsennotierter Unternechmen und
eine Starkung der diesbeziiglichen Aktiondrsrechte zu beobachten, doch haben lediglich zehn
Mitgliedstaaten die Empfehlungen der Kommission in ihrer Mehrheit umgesetzt. Viele
Mitgliedstaaten haben diesbeziiglich immer noch keine Mafinahmen getroffen. Und selbst
wenn die Empfehlungen MafBnahmen auf nationaler Ebene nach sich zogen, stellt die
Kommission grofle Unterschiede in Bezug auf den Inhalt und die Anforderungen der
entsprechenden Regeln fest, insbesondere bei sensiblen Fragen wie der Vergiitungsstruktur
und den Abfindungen. Auch im Hinblick auf die Vergiitungspolitik im Bereich von
Finanzdienstleistungen hegt die Kommission weiterhin Bedenken. Nur 16 Mitgliedstaaten
haben die Empfehlung der Kommission vollstdndig oder teilweise umgesetzt, 5 nechmen die
Umsetzung derzeit vor. Sechs Mitgliedstaaten haben bislang keine Maflnahmen auf diesem
Gebiet getroffen und haben auch nicht vor, dies zu tun. Diese Zahl ist immer noch zu hoch.
AuBerdem bestehen zwischen den einzelnen Mitgliedstaaten grofle Unterschiede in Bezug auf
die Intensitdt der getroffenen MafBlnahmen (insbesondere der Vorschriften zur
Vergiitungsstruktur) und ihren Geltungsbereich. So wenden nur sieben Mitgliedstaaten die in

2 Empfehlung 2009/385/EG.

z Empfehlung 2009/384/EG.

2 Die von den Mitgliedstaaten getroffenen Malnahmen werden in den beiden Berichten der Kommission
zur Anwendung der Empfehlung 2009/384/EG und der Empfehlung 3009/385/EG eingehend
untersucht.
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der Empfehlung enthaltenen Grundsétze — wie von der Kommission ausdriicklich angeregt —
auf den gesamten Finanzsektor an.

5. ANSATZE FUR DIE ZUKUNFT

Nach Auffassung der Kommission miissen fiir die in Abschnitt 3 dargelegten Méngel
konkrete Losungen erarbeitet werden, die zu einer Verbesserung der Corporate-Governance-
Praktiken in den Finanzinstituten fithren, wobei der Notwendigkeit, die Wettbewerbsfahigkeit
der europidischen Finanzindustrie zu wahren, Rechnung zu tragen ist. In diesem Abschnitt
werden verschiedene Ansdtze zur Behebung dieser Miéngel entwickelt und der Versuch
unternommen, die einerseits erforderliche Verbesserung der Corporate-Governance-Praktiken
der Finanzinstitute mit der andererseits bestehenden Notwendigkeit, ihnen die Moglichkeit zu
geben, durch die Finanzierung der Unternehmen und Haushalte einen Beitrag zur
Konjunkturerholung zu leisten, in Einklang zu bringen. Die Kommission fordert alle
interessierten Parteien auf, ihren Standpunkt zu den unten beschriebenen Uberlegungen zu
duBern. Jeder dargestellte Losungsansatz konnte zur Erarbeitung von MaBnahmen im Bereich
der Corporate Governance von Finanzinstituten fithren. Der zusétzliche Nutzen solcher
MaBnahmen miisste allerdings durch Folgenabschiatzungen gemidfl den einschldgigen
Leitlinien® der Kommission bewertet werden.

Die Kommission priift derzeit insbesondere die unterschiedlichen Modglichkeiten zur
Verbesserung des Funktionierens, der Zusammensetzung und der Kompetenzen des
Verwaltungsrats, zur Stirkung der Risikomanagementfunktionen, zur Ausdehnung der Rolle
externer Wirtschaftspriifer und zur Starkung der Rolle der Aufsichtsbehoérden auf dem Gebiet
der Governance von Finanzinstituten. Der Platz und die Rolle, die den Aktionidren zukommen,
werden ebenfalls untersucht.

Das Verhalten der verschiedenen Akteure zu verdndern, ist die eigentliche Herausforderung
jeder MaBnahme zur Verbesserung der Corporate-Governance-Praktiken. Dieses Ziel kann
nicht allein durch Einfithrung neuer Regeln erreicht werden. Eine wirksame Finanzaufsicht ist
ebenfalls notwendig.

Die unterschiedlichen Lo6sungen, die nachfolgend vorgestellt werden, bilden ein
Gesamtkonzept, mit dem die Unternehmensfithrung in Finanzinstituten allgemein verbessert
werden soll. Die konkrete Anwendung der entsprechenden Maflnahmen sollte
verhdltnisméBig sein und konnte nach MalBigabe der Rechtsform, Grofle, Art und Komplexitét
des betreffenden Finanzinstituts sowie der verschiedenen bestehenden juristischen und
6konomischen Modelle variieren.

5.1. Verwaltungsrat

Angesichts der Mingel, die in der jiingsten Krise zu Tage getreten sind, scheint es notwendig,
im Verwaltungsrat ein ausgewogenes Gleichgewicht zwischen Unabhingigkeit und
Kompetenz zu gewdhrleisten. Auswahlverfahren, die den Kompetenzbedarf des
Verwaltungsrats prézise erfassen und auf die Gewdhrleistung der Objektivitit und
Unabhingigkeit der Entscheidungen der Verwaltungsratsmitglieder ausgerichtet sind, konnten
dazu Dbeitragen, die Fahigkeit des Verwaltungsrats zur wirksamen Kontrolle der
Geschiftsfithrung zu verbessern.

z SEK(2009) 92.
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Um die Objektivitit und Unabhéngigkeit der Entscheidungen der Verwaltungsratsmitglieder
zu wahren, missen offensichtlich die Vorkehrungen zur Vermeidung von
Interessenkonflikten im Verwaltungsrat, aber auch im Finanzinstitut allgemein, gestérkt
werden, indem insbesondere klare Verfahren zum Umgang mit Interessenkonflikten
eingerichtet werden.

Angesichts der zentralen Rolle des Vorsitzenden bei der Organisation der Arbeit des
Verwaltungsrats sollten dessen Kompetenzen, seine Rolle und Verantwortlichkeiten klar
definiert sein.

AuBerdem sollten Uberlegungen zur Vielfalt bei der Zusammensetzung der Verwaltungsrite
angestellt  werden.  GroBere  Vielfalt bei der Besetzung (z.B.  Frauen,
Verwaltungsratsmitglieder unterschiedlicher sozialer und kultureller Herkunft) entspréiche
nicht nur der Notwendigkeit, iiber spezifische individuelle Qualititen (Unabhingigkeit,
Kompetenz, Erfahrung usw.) zu verfiigen, sondern kann auch zur Qualitét der Arbeiten des
Verwaltungsrats beitragen.

Angesichts der zunehmenden Komplexitit der Strukturen und Aktivitdten von Kreditinstituten
sollten geeignete Mittel gefunden werden, um die Arbeit des Verwaltungsrats wirkungsvoller
zu machen. Insbesondere sollte eine Begrenzung der Anzahl der Mandate von
Verwaltungsratsmitgliedern in Betracht gezogen werden, um ihnen die Moglichkeit zu geben,
der Wahrnehmung der ihnen {ibertragenen Aufgaben genug Zeit zu widmen.

Daneben scheint es notwendig, den Prozess der Leistungsbewertung des Verwaltungsrats
stirker zu formalisieren, indem insbesondere die Rolle der externen Bewerter genau definiert
und die Bewertungsergebnisse den Aufsichtsbehorden und/oder den Aktiondren mitgeteilt
werden, um diesen eine Beurteilung der Befdhigung und Wirksamkeit des Verwaltungsrats zu
ermoglichen.

Auflerdem erscheint es notwendig, das Mandat und die Verantwortlichkeiten des
Verwaltungsrats, und zwar insbesondere dessen Rolle bei der Risikotiberwachung, zu starken.
Die Einrichtung eines auf die Risikoiiberwachung spezialisierten Ausschusses innerhalb des
Verwaltungsrates sollte in Betracht gezogen werden. Die Billigung der Risikostrategie und
des Risikoprofils durch den Verwaltungsrat in einer verdffentlichten Erkldrung iiber die
Beherrschung der Risiken konnte ebenfalls zu einem ordnungsgeméfien Risikomanagement
und einer korrekten Risikoliberwachung innerhalb der Finanzinstitute beitragen.

Es scheint generell notwendig, dass die Verwaltungsratsmitglieder die Struktur ihres
Finanzinstituts kennen und dafiir Sorge tragen, dass die Komplexitit ihrer Organisation einer
wirksamen Kontrolle simtlicher Aktivitdten nicht im Wege steht.

Ferner miissen offensichtlich die jeweiligen Aufgaben und Verantwortlichkeiten der
unterschiedlichen Entscheidungstriger im Finanzinstitut, namentlich der Mitglieder des
Verwaltungsrats und der Geschéftsfilhrung, geklart werden. Insbesondere sollte der
Verwaltungsrat die Einrichtung klarer Verantwortlichkeitsstrukturen sicherstellen, welche die
gesamte Organisation einschlieBlich Filialen, Zweigstellen und angeschlossenen Organen
erfassen.

Eine verstirkte Zusammenarbeit zwischen dem Verwaltungsrat und den Aufsichtsbehorden
erscheint ebenfalls wiinschenswert. Insbesondere konnte in Betracht gezogen werden, den
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Verwaltungsrat zur Unterrichtung der Aufsichtsorgane iiber ihm gegebenenfalls bekannte
erhebliche/systemische Risiken zu verpflichten.

Daneben priift die Kommission, inwiefern Finanzinstitute dazu tibergehen sollten, nicht nur
dem Aktionérsinteresse Rechnung zu tragen, das ein wesentlicher Aspekt des herkémmlichen
Unternehmensfithrungskonzepts ist, sondern auch den Interessen der anderen Beteiligten. Die
Einfithrung einer spezifischen Verpflichtung fiir den Verwaltungsrat, bei Entscheidungen den
Interessen der Einleger und anderen Glaubiger Rechnung zu tragen (,,Sorgfaltspflicht™)
konnte dazu beitragen, den Verwaltungsrat zur Verfolgung weniger riskanter Strategien zu
veranlassen und das langfristige Risikomanagement des Finanzinstituts zu verbessern. Die
Begriindung einer solchen Pflicht wiirde allerdings eine aufmerksame Priifung der in den
verschiedenen Mitgliedstaaten bestehenden rechtlichen Regelungen erfordern. Darauthin
miisste die Kommission in Abhédngigkeit von den Ergebnissen dieser Priifung entscheiden, ob
eine Mallnahme auf europdischer Ebene als Beitrag zur Stirkung der Finanzstabilitéit in der
gesamten Union notwendig ist.

Allgemeine Frage 1: Interessierte Beteiligte sind aufgerufen, ihre Haltung zu den
vorgeschlagenen Losungen in Bezug auf die Zusammensetzung, die Rolle und das
Funktionieren des Verwaltungsrats zu dullern und gegebenenfalls weitere Maflnahmen
zu nennen, die sie fiir notwendig halten.

1. Spezifische Fragen:

1.1. Soll die Zahl der von Verwaltungsratsmitgliedern angehduften Mandate (z. B. auf
maximal drei) begrenzt werden?

1.2. Soll die Kumulierung von Mandaten als Verwaltungsratsvorsitzender und
Generaldirektor in Finanzinstituten verboten werden?

1.3. Sollen im Rahmen der Personalpolitik die Aufgaben und das Profil der
Verwaltungsratsmitglieder und des Verwaltungsratsvorsitzenden genau definiert und
ausreichende Befdhigungen der Verwaltungsratsmitglieder sowie Vielfalt bei der
Zusammensetzung des Verwaltungsrats gewihrleistet werden? Falls ja, auf welche
Weise?

1.4. Teilen Sie die Auffassung, dass eine hohere Anzahl von Verwaltungsratsmitgliedern
weiblichen Geschlechts und unterschiedlicher sozialer und kultureller Herkunft das
wirksame Funktionieren der Verwaltungsrite verbessern konnte?

1.5. Soll die Bewertung des Funktionierens des Verwaltungsrats durch einen externen
Priifer verbindlich vorgeschrieben werden? Soll das Ergebnis dieser Bewertung den
Aufsichtsbehorden und/oder den Aktionédren mitgeteilt werden?

1.6. Soll die Einrichtung eines Risikoausschusses innerhalb des Verwaltungsrates
vorgeschrieben werden und sollen Regeln zur Zusammensetzung und zum
Funktionieren dieses Ausschusses festgelegt werden?

1.7. Soll die Beteiligung eines oder mehrerer Mitglieder des Priifungsausschusses an
diesem Risikoausschuss — und umgekehrt — verbindlich vorgeschrieben werden?
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1.8. Soll der Vorsitzende des Risikoausschusses der Hauptversammlung
rechenschaftspflichtig sein?

1.9. Welche Rolle sollte dem Verwaltungsrat in der Risikostrategie und dem Risikoprofil
eines Instituts zukommen?

1.10.  Soll eine Erkldarung iiber die Beherrschung der Risiken eingefiihrt und veréffentlicht
werden?

1.11.  Soll ein Verfahren zur Billigung neuer Finanzprodukte durch den Verwaltungsrat
eingefiihrt werden?

1.12.  Soll der Verwaltungsrat verpflichtet werden, die Aufsichtsbehdrden tiber die ihm
gegebenenfalls bekannten materiellen Risiken zu unterrichten?

1.13.  Soll der Verwaltungsrat ausdriicklich verpflichtet werden, den Interessen der
Einleger und anderen Beteiligten bei Entscheidungen Rechnung zu tragen
(,,Sorgfaltspflicht™)?

5.2. Funktionen mit Risikorelevanz

Eine der wichtigsten Feststellungen infolge der jlingsten Krise war das Versagen der mit dem
Risikomanagement betrauten Funktionen, insbesondere wegen der mangelnden Autoritét
dieser Funktionen sowie der Unzuldnglichkeiten des Systems zur Unterrichtung iiber die
Risiken und zur diesbeziiglichen Kommunikation.

Die Unabhingigkeit und die Autoritidt der Risikomanagementfunktion sollte daher gestérkt
werden, indem insbesondere die hierarchische Stellung des Risikomanagers (Chief Risk
Officer) aufgewertet wird. Es erscheint insbesondere wiinschenswert, dass der Risikomanager
in der internen Organisation eines Finanzinstituts einen dem Finanzvorstand mindestens
ebenbiirtigen Status hat und den Verwaltungsrat unmittelbar von jeglicher risikorelevanten
Problematik in Kenntnis setzen kann. Die Schaffung enger Beziehungen zwischen dem
Risikomanager und dem Verwaltungsrat (und seinem Risikoausschuss) konnte ebenfalls dazu
beitragen, die Rolle des Risikomanagers zu stédrken.

AuBerdem  erscheint es  wiinschenswert, das  Kommunikationssystem  der
Risikomanagementfunktion dahingehend zu verbessern, dass ein Verfahren eingefiihrt wird,
um Konflikte und aufgetretene Probleme zur Losung an die Hierarchie zu verweisen. Der
Verwaltungsrat sollte festlegen, mit welcher Héaufigkeit ihm regelmifBig Risikoberichte
vorzulegen sind und welche Informationen diese enthalten sollten. Die Modernisierung der
Computerinfrastruktur sollte ebenfalls eine Prioritét sein, um die
Risikomanagementkapazititen der Finanzinstitute deutlich zu erweitern und die rechtzeitige
Ubermittlung risikorelevanter Informationen zu ermdglichen.

Allgemein sollte die Einfithrung einer Strategie zur Sensibilisierung sdamtlicher Mitarbeiter,
einschlieBlich der Verwaltungsratsmitglieder, fiir die Risikoproblematik (,,Risikokultur®)
vorgeschrieben werden. Insbesondere erscheint es wiinschenswert, vor der Einfithrung neuer
Finanzprodukte bzw. ErschlieBung neuer Marktsegmente und Geschéftsfelder eine Bewertung
der damit verbundenen Risiken vorzunehmen.

SchlieBlich scheint es angezeigt, dass die Geschéftsleitung einen Evaluierungsbericht tiber das
Funktionieren des internen Kontrollsystems und dessen Angemessenheit annimmt, um zu
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gewdhrleisten, dass in den Finanzinstituten wirksame interne Kontrollsysteme bestehen, die
sich auch auf die Risiken erstrecken.

Allgemeine Frage 2: Interessierte Beteiligte sind aufgerufen, ihre Haltung zu den
vorgeschlagenen Losungen in Bezug auf das Risikomanagement zu &duflern und
gegebenenfalls weitere Maflnahmen zu nennen, die sie fiir notwendig halten.
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Spezifische Fragen:

2.1. Wie kann die Stellung des Risikomanagers gestarkt werden? Soll der Risikomanager
einen dem Finanzvorstand mindestens ebenbiirtigen Status haben?

2.2. Wie kann die Kommunikation von der Risikomanagementfunktion zum
Verwaltungsrat verbessert werden? Sollte ein Verfahren eingefithrt wird, um
Konflikte/Probleme zur Lsung an die Hierarchie zu verweisen?

2.3. Soll der Risikomanager die Befugnis haben, den Verwaltungsrat einschlieBlich
Risikoausschuss unmittelbar zu unterrichten?

2.4. Soll die Informatik perfektioniert werden, um die Qualitét und Geschwindigkeit der
Ubermittlung von Informationen tiber erhebliche Risiken an den Verwaltungsrat zu
verbessern?

2.5. Sollen die Geschéftsfithrer verpflichtet werden, einen Bericht tber die
Angemessenheit der internen Kontrollsysteme anzunehmen?

5.3. Externe Revisoren

Zur Losung der in Abschnitt 3 dargelegten Probleme sollten die Moglichkeiten einer
Ausdehnung des Systems zur Meldung erheblicher Risiken, welche die externen Revisoren im
Rahmen der Wahrnehmung ihrer Aufgaben ermitteln, auf den Verwaltungsrat und die
Aufsichtsbehorden gepriift werden (,,Meldepflicht®).

Es scheint generell wiinschenswert, die Zusammenarbeit zwischen den externen Revisoren
und den Aufsichtsbehérden zu intensivieren, um — unter Beriicksichtigung der durch das
Berufsgeheimnis bedingten Beschrinkungen — die Kenntnisse der Revisoren {iiber die
einzelnen Finanzinstitute wie auch iiber den Finanzsektor insgesamt zu nutzen.

AuBerdem sollten allgemeinere Uberlegungen zu der Rolle angestellt werden, die den
externen Revisoren im Hinblick auf Informationen iiber Risiken in Finanzinstituten
zukommen sollte. Insbesondere konnte in Betracht gezogen werden, dass externe Revisoren
kiinftig auch andere, derzeit nicht erfasste Informationen iiberpriifen, die fiir Investoren
relevant sind, um das Vertrauen der Investoren in diese Art von Informationen zu verbessern
und damit das reibungslose Funktionieren der Mérkte zu férdern.

Allgemeine Frage 3: Interessierte Beteiligte sind aufgerufen, ihre Haltung zu den
vorgeschlagenen Losungen in Bezug auf die Rolle externer Revisoren zu duflern und
gegebenenfalls weitere MaBlnahmen zu nennen, die sie fiir notwendig halten.

Spezifische Fragen:

3.1. Soll die Zusammenarbeit zwischen externen Revisoren und Aufsichtsbehérden
vertieft werden? Falls ja, auf welche Weise?

3.2. Sollen die Revisoren in stirkerem MaBe verpflichtet werden, den Verwaltungsrat
und/oder die Aufsichtsgremien iiber gegebenenfalls in Ausiibung ihrer Tétigkeit
festgestellte schwerwiegende Umsténde zu unterrichten?
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3.3. Soll die von den externen Revisoren ausgeiibte Kontrolle auf risikorelevante
Finanzinformationen ausgedehnt werden?

54. Aufsichtsbehorden

Als Reaktion auf die bei der jiingsten Krise deutlich gewordenen Unzulénglichkeiten in der
Corporate Governance der Finanzinstitute scheint es notwendig, die Rolle der
Aufsichtsbehorden in der internen Governance der Finanzinstitute neu zu definieren und zu
stirken. Dabei ist allerdings darauf zu achten, dass eine deutliche Trennung der jeweiligen
Rollen und Verantwortlichkeiten der Aufsichtsorgane und der Unternehmensleitung gewahrt
bleibt.

Insbesondere konnte in Betracht gezogen werden, die Aufsichtsorgane dazu zu verpflichten,
das ordnungsgeméifle Funktionieren und die Wirksamkeit des Verwaltungsrats zu tiberpriifen
und die Risikomanagementfunktion regelmiflig zu kontrollieren, um sich ihrer Wirksamkeit
zu vergewissern. Die Aufsichtsbehorden sollten den Verwaltungsrat iiber die von ihnen
festgestellten Miangel unterrichten, damit das Finanzinstitut diese rechtzeitig beheben kann.

Daneben scheint es notwendig, dass die Aufsichtsbehorden die Kriterien fiir die Auswahl
kiinftiger Verwaltungsratsmitglieder (,,Fit & Proper-Test™) auf fachliche und berufliche
Kompetenzen, auch auf dem Gebiet der Risiken, sowie auf typische Verhaltensmuster der
Kandidaten ausdehnen, um sicherzustellen, dass die kiinftigen Verwaltungsratsmitglieder in
ihrem Urteil unabhingiger sind.

AuBerdem sollte die Zusammenarbeit zwischen den Aufsichtsgremien im Bereich der
Corporate Governance grenziibergreifender Finanzinstitute verstirkt werden, insbesondere
innerhalb der Kollegien von Aufsichtsbehérden, aber auch im Rahmen kiinftiger europdischer
Aufsichtsbehorden.

Allgemeine Frage 4: Interessierte Beteiligte sind aufgerufen, ihre Haltung zu den
vorgeschlagenen Losungen in Bezug auf die Rolle der Aufsichtsbehérden zu duflern und
gegebenenfalls weitere Maflnahmen zu nennen, die sie fiir notwendig halten.

Spezifische Fragen:

4.1 Soll die Rolle der Aufsichtsgremien in der internen Governance von Finanzinstituten
neu definiert und gestarkt werden?

4.2. Sollen die Aufsichtsgremien erméchtigt und verpflichtet werden, das
ordnungsgemailfie Funktionieren des Verwaltungsrats und der
Risikomanagementfunktion zu tiberpriifen? Wie kann dies in die Praxis umgesetzt
werden?

4.3. Sollen die Kriterien fiir die Auswahl von Verwaltungsratsmitgliedern (,,Fit & Proper-
Test“) auf fachliche und berufliche Kompetenzen sowie auf typische
Verhaltensmuster der Kandidaten ausgedehnt werden? Wie konnte dies in der Praxis
geschehen?
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5.5. AKktionére

Die mit der besonderen Rolle der Aktionidre in den Finanzinstituten verbundene Problematik
wurde ansatzweise bereits oben behandelt. Das Desinteresse der Aktionédre an der Corporate
Governance wirft generell die Frage nach der Wirksamkeit der Corporate-Governance-Regeln
auf, die bei allen borsennotierten Gesellschaften auf der Grundannahme einer wirksamen
Kontrolle durch die Aktiondre beruhen. Im Falle der Finanzinstitute stellt die Einbeziehung
der Aktionére ebenfalls eine reale Herausforderung dar.

Um die Aktiondre zur Beteiligung am Dialog mit dem Finanzinstitut, zur Kontrolle der
Entscheidungen der Geschiftsleitung sowie zur Berlicksichtigung der langfristigen
Lebensfihigkeit des Finanzinstituts zu bewegen, wird die Kommission Uberlegungen zu den
folgenden Themen anstellen:

— Stiarkung der Zusammenarbeit zwischen den Aktiondren durch Einrichtung von
Diskussionsforen;

— Offenlegung des Abstimmungsverhaltens der institutionellen Kapitalanleger in den
Hauptversammlungen;

— Selbstverpflichtung der institutionellen Kapitalanleger —auf  Verhaltenskodizes
(,,Stewardship Codes®);

— Ermittlung und Offenlegung etwaiger Interessenkonflikte seitens institutioneller Anleger;

— Offenlegung der Gepflogenheiten in Bezug auf die Vergiitung von Mittlern®® durch die
institutionellen Kapitalanleger;

— bessere Informationen der Aktionire iiber Risiken.

Allgemeine Frage S: Interessierte Beteiligte werden um ihre Einschétzung zu der Frage
gebeten, ob eine Kontrolle der Finanzinstitute durch die Aktioniire weiterhin realistisch
ist. Bei Zustimmung werden Vorschlige zur besseren Einbeziehung der Aktionére in
der Praxis erbeten.

Spezifische Fragen:

5.1. Soll die Offenlegung der Abstimmungsstrategie und des Abstimmungsverhaltens der
institutionellen Anleger verbindlich vorgeschrieben werden? In welchem Rhythmus
soll ggf. die Bekanntgabe erfolgen?

5.2. Sollen die institutionellen Anleger auf einen (nationalen oder internationalen)
Verhaltenskodex wie z. B. das International Corporate Governance Network (ICGN)
verpflichtet werden? Nach diesem Kodex sind die Unterzeichner verpflichtet, ihre
Investitions- und Abstimmungspolitik darzulegen und zu ver6ffentlichen,
MafBnahmen zur Vermeidung von Interessenkonflikten zu treffen und ihr Stimmrecht
verantwortungsvoll zu nutzen.

26 Insbesondere der Geschiftsfithrer von Vermodgensverwaltungsgesellschaften.
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5.3. Soll die Identifizierung der Aktiondre erleichtert werden, um den Dialog zwischen
den Gesellschaften und ihren Anteilseignern zu erleichtern und die mit ,,empty
voting*“?” einhergehende Missbrauchsgefahr zu verringern?

5.4. Mit welchen weiteren Mallnahmen kénnten Aktiondre dazu motiviert werden, sich in
die Corporate Governance von Finanzinstituten einzubringen?

5.6. Wirksame Anwendung der Corporate-Governance-Grundsitze in der Praxis

Neben der oben angesprochenen Rolle der Aufsichtsbehorden bei der Verwirklichung guter
Corporate-Governance-Praktiken durch die Finanzinstitute sollte die rechtliche
Verantwortung der Geschiftsfithrung fiir die ordnungsgemédfBe Durchfithrung dieser
Grundsédtze untersucht werden. Um Verhaltensdnderungen der betreffenden Personen zu
bewirken, konnten wirksame und effiziente Sanktionen notwendig sein. Nach Auffassung der
Kommission sollte jedoch jegliche Verschirfung der zivilrechtlichen oder strafrechtlichen
Haftung der Geschiftsfithrung mit Sorgfalt gepriift werden. Diese Frage sollte zuvor unter
Beriicksichtigung der strafrechtlichen Zusténdigkeit der Mitgliedstaaten eingehend untersucht
werden.

Allgemeine Frage 6: Interessierte Beteiligte sind aufgerufen anzugeben, welche
Mafinahmen nach ihrer Ansicht die Anwendung der Corporate-Governance-
Grundsitze wirksam verbessern konnten.

Spezifische Fragen:

6.1. Ist es notwendig, die Verantwortlichkeiten der Verwaltungsratsmitglieder zu
erweitern?

6.2. Sollte unter Beriicksichtigung des Umstandes, dass die strafrechtlichen Vorschriften

auf europdischer Ebene nicht harmonisiert sind, die =zivilrechtliche und
strafrechtliche Haftung der Verwaltungsratsmitglieder verscharft werden?

5.7. Vergiitung

Die Kommission hat zu dieser Frage bereits mehrere Empfehlungen abgegeben®®. Daneben
werden derzeit Rechtsetzungsvorschlédge fiir Kreditinstitute und Wertpapierfirmen im Rahmen
der Anderung der Eigenkapitalrichtlinie sowie fiir alternative Investmentfonds verhandelt”.
Die Kommission ist der Auffassung, dass zur Vermeidung von Wettbewerbsverzerrungen
zwischen Finanzinstituten verschiedener Sektoren fuir die anderen
Finanzdienstleistungsbereiche, insbesondere OGAW und Versicherungsgesellschaften,
weitere dhnliche Rechtsetzungsmalinahmen folgen sollten.

z Stimmabgabe eines Aktiondrs ohne entsprechendes finanzielles Interesse an der betreffenden

Gesellschaft, mit potenziell negativen Auswirkungen auf die Integritdt der Corporate Governance
borsennotierter Gesellschaften sowie der Markte, auf denen ihre Aktien gehandelt werden.
28 Siehe Empfehlung 2009/384/EG und Empfehlung 2009/385/EG.
Siehe den Vorschlag fiir eine Richtlinie des Europdischen Parlaments und des Rates zur Anderung der
Richtlinien 2006/48/EG und 2006/49/EG im Hinblick auf die FEigenkapitalanforderungen fiir
Handelsbuch und Weiterverbriefungen und im Hinblick auf die aufsichtliche Uberpriifung der
Vergiitungspolitik, KOM(2009)0362 endgiiltig.
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Im Hinblick auf die Vergiitung der Geschiftsfithrer bérsennotierter Gesellschaften zeigt der
Bericht der Kommission iiber die Durchfiihrung der MafBnahmen zur Forderung der
Anwendung der bestehenden Empfehlungen durch die Mitgliedstaaten, dass diese
Empfehlungen weder einheitlich noch in befriedigender Weise angewandt werden. Obwohl
eine spezifische Empfehlung zur Vergiitungspolitik im Finanzdienstleistungssektor vorliegt,
gelten die Empfehlungen zur Vergiitung der Unternehmensleitung auch fiir die
Geschiftsfilhrer borsennotierter Finanzinstitute und enthalten zusétzliche Regeln,
insbesondere in Bezug auf Transparenz bei der Managementvergiitung. Deshalb stellt die
Kommission in diesem Griinbuch Uberlegungen zur ZweckmiBigkeit und zum Inhalt von
Rechtsetzungsmafinahmen auf diesem Gebiet an.

Allgemeine Frage 7: Interessierte Beteiligte werden gebeten, Wege zur Steigerung von
Kohirenz und Wirksamkeit der EU-Maflnahmen in Bezug auf die Vergiitung der
Manager biorsennotierter Gesellschaften vorzuschlagen.

Spezifische Fragen:

7.1. Was konnten mogliche zusétzliche Maflnahmen auf EU-Ebene in Bezug auf die
Verglitung der Manager borsennotierter Gesellschaften beinhalten und welche
verbindliche oder unverbindliche Form kdnnten sie annehmen?

7.2. Sollte die Problematik der Vergabe von Aktienoptionen an Manager behandelt
werden? Falls ja, wie? Sollten Abfindungen auf Gemeinschaftsebene geregelt bzw.
sogar verboten werden?

7.3. Sind Sie vor dem Hintergrund, dass die Zustdndigkeiten der Mitgliedstaaten zu
wahren sind, der Ansicht, dass die giinstige steuerliche Behandlung von
Aktienoptionen und &hnlichen Vergiitungen durch einige Mitgliedstaaten dem
Eingehen iibermiBiger Risiken Vorschub leistet? Falls ja, sollte diese Frage auf
Gemeinschaftsebene erdrtert werden?

7.4. Sollten die Aktiondre, aber auch die Beschiftigten und ihre Stellvertreter, bei der
Gestaltung der Vergiitungspolitik eine wichtigere Rolle spielen?

7.5. Wie denken Sie {iber Abfindungen (,,goldener Handschlag®)? Sollten Abfindungen
auf Gemeinschaftsebene geregelt bzw. sogar verboten werden? Falls ja, wie? Sollten
durch die Zahlung von Abfindungen nur tatsichliche Leistungen der
Verwaltungsratsmitglieder vergiitet werden?

Allgemeine Frage 7a: Interessierte Beteiligte werden gebeten anzugeben, ob sie
erginzende Mafinahmen zur Gestaltung und Lenkung der Vergiitungspolitik im
Finanzdienstleistungssektor fiir notwendig erachten. Falls ja, was Kkonnten
entsprechende Mafinahmen beinhalten?

Spezifische Frage:

7.6. Sind Sie der Meinung, dass in Finanzinstituten, die 6ffentliche Mittel erhalten haben,
der variable Vergiitungsanteil verringert oder ausgesetzt werden sollte?
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5.8. Interessenkonflikte

Angesichts des Gewichts und der Rolle des Finanzsektors in der Wirtschaft sowie der
Uberlegungen in Bezug auf die Finanzstabilitit ist es gerechtfertigt, Interessenkonflikte
zumindest teilweise durch sehr klare gesetzliche Vorschriften zu regeln und den
Aufsichtsbehorden bei der Uberwachung ihrer ordnungsgemifBen Anwendung eine genau
definierte Rolle zuzuweisen.

Allgemeine Frage 8: Interessierte Beteiligte werden gebeten anzugeben, ob sie die
Einschitzung der Kommission teilen, dass ungeachtet der bestehenden
Transparenzverpflichtungen in Bezug auf Interessenkonflikte die blofe Uberwachung
von Interessenkonfliktsituationen durch die Mérkte nicht immer moglich oder wirksam
ist.

Spezifische Fragen:

8.1. Was konnten mogliche zusidtzliche MaBnahmen auf EU-Ebene zur besseren
Vermeidung und Bekdampfung von Interessenkonflikten im
Finanzdienstleistungssektor beinhalten?

8.2. Teilen Sie die Auffassung, dass es notig wire, den Inhalt und die Einzelheiten der
gemeinschaftlichen Vorschriften zu Interessenkonflikten unter Beriicksichtigung der
unterschiedlichen Rechts- und Wirtschaftsmodelle zu harmonisieren, damit die
verschiedenen Finanzinstitute je nachdem, ob sie die Bestimmungen der MiFiD-
Richtlinie, der Eigenkapitalrichtlinie, der OGAW-Richtlinie oder der Solvency-II-
Richtlinie anwenden miissen, dhnlichen Regeln unterliegen?

6. DIE NACHSTEN SCHRITTE

Die Mitgliedstaaten, das Europidische Parlament, der FEuropdische Wirtschafts- und
Sozialausschuss und andere interessierte Parteien werden aufgerufen, zu den in diesem
Griinbuch enthaltenen Vorschldgen Stellung zu nehmen, damit ein breiter Konsens iiber alle
in Betracht kommenden Maflnahmen gebildet werden kann. Beitrige werden bis zum
1. September 2010 an folgende E-Mail-Adresse erbeten: markt-cg-fin-inst@ec.europa.eu. Im
Anschluss an dieses Griinbuch und auf der Grundlage der erhaltenen Antworten wird die
Kommission iiber die nichsten Schritte entscheiden. Jedem kiinftigen Vorschlag mit oder
ohne Rechtsetzungscharakter wird eine eingehende Folgenabschitzung vorausgehen.

Die eingegangenen Beitrige werden im Internet verdffentlicht. Daher sollte die diesem
Griinbuch beigefiigte spezielle Datenschutzerkldrung gelesen werden, die Informationen zur
Verarbeitung personenbezogener Daten und zur Behandlung der Beitrige enthilt.
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1. INTRODUCTION

The collapse of financial markets in autumn 2008 and the credit crunch that followed can be
attributed to multiple, often inter-related, factors at both macro- and micro-economic levels,
as identified in the De Larosiére Report'. Excessive liquidity, credit and leverage in the
market; the difficulty for central banks to control inflationary asset prices; the speed of
diffusion of complex financial innovation (good or bad) in global financial markets;
inadequate risk control and risk pricing by a series of economic agents (banks, brokers,
investors) notably in relation to debt securitisation, all these factors combined with an
expectation of double digit returns on the part of investors, weaknesses in supervision and
ineffective governance.

Corporate governance” weaknesses in financial institutions were not per se the main causes of
the financial crisis. However, timely and effective checks and balances in governance systems
might have helped mitigate the worst aspects of the crisis. In many instances, as underlined by
the De Larosiére Report, boards and senior management of financial firms failed to
understand the characteristics of the new, highly complex financial products they were
dealing with and were often unaware of the aggregate exposure of their companies, and
consequently largely underestimated the risk they were running’. The "herd instinct"
prevailed too often driving many firms into a race to inflate profit without paying proper
attention to risk. In many cases, board oversight or control of management was insufficient
and non-executive directors "absent" or unable to challenge executive directors. The risk
management function was weak and lacking in independence. Inadequate remuneration
structures for both directors and traders led to excessive risk-taking and short-termism.
Shareholders too had become "accustomed to returns on equity which hugely outpaced for
many years real economic growth rates" and institutional investors in particular showed too
little engagement with boards of financial institutions®.

This reality, as revealed by the crisis, is in stark contradiction with what, on the face of it,
seems already to be a well developed and sophisticated corporate governance framework for
financial institutions. At international level, the basis for this framework is found in the
OECD 1999 Principles of Corporate Governance revised in 2004, the Basel 1999 guidelines
on "Enhancing corporate governance for banking organisations" revised in February 2006,
the OECD 2002 Corporate Governance Guidelines for Pension Funds, the IAIS and OECD
2005 Guidelines for Insurers’ Governance (currently under revision).

The Report of the High-Level Group on Financial Supervision in the EU published on 25 February
2009. The Group was chaired by Mr Jacques de Larosiére.

Corporate governance is understood in this paper as encompassing the standards for decision-making
within a financial institution, the duties of the board and the management, the internal structure of the
financial institution and the relationships between the financial institution and its stakeholders. This
concept is in line with the Basel Committee's understanding of corporate governance as embodied in its
guidance Enhancing corporate governance for banking institutions, February 2006.

See De Larosiére report (2009), p. 8.

For all these issues, see, for instance, OECD, Corporate Governance and the Financial Crisis: Key
Findings and Main Messages, June 2009; Walker, D., 4 Review of Corporate Governance in UK Banks
and Other Financial Industry Entities, Final Recommendations, 26 November 2009; Institute for
International Finance (IIF), Reform in the Financial Services Industry: Strengthening Practices for a
More Stable System, December 2009., De Larosiére report (2009).
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In principle, as stated above, the observance of the existing corporate governance principles
by financial institutions should at least have contributed to mitigating the financial crisis. It
did not. Were these corporate governance principles of too high level, too lax or too
ambiguous allowing for a too flexible interpretation, while permitting boards of banks to keep
up appearances of good governance? Or was it that those principles were not, or only
partially, observed and that neither the shareholders, nor supervisors actually monitored their
application?

The question of the adequacy and appropriateness of the current corporate governance
framework for financial institutions is a challenging one for stakeholders and public
authorities alike. There is no straightforward answer. A meticulous and careful examination of
the failure of the current system of checks and balances is needed. The purpose of this review
is not to recast entirely the existing corporate governance framework for financial institutions.
It is rather about adjustments to expand and detail further corporate governance principles
where needed, fine-tune the balance between soft and hard law, and ensure a strict monitoring
of voluntary practices and adequate enforcement of legislation. The current system of checks
and balances must be significantly strengthened, duly applied and enforced so that all
involved will have a greater awareness of their accountability and liability, without
undermining the spirit of entrepreneurship and risk-taking that is necessary to economic
growth.

1.1. A response from the European Commission

In its Communication of 4 March 2009 for the Spring European Council on driving European
recovery’, the European Commission announced that it would : (i) as a matter of urgency,
address the impropriety of the remuneration framework in the financial sector with a view to
curbing excessive risk-taking and short-termism, and (ii) as a second step, examine more
broadly and report on current corporate governance practices in financial institutions, making
recommendations including for legislative initiatives, where appropriate.

As regards point (i), in April 2009, the Commission issued two recommendations, one
strengthening its 2004 Recommendation on remuneration directors of listed companies® and
the second one addressing remuneration of risk-taking staff in the financial sector’. These
Recommendations, which are the subject of monitoring reports as to their application in
Member States®, have been followed by legislative proposals to include remuneration
schemes within the scope of prudential oversight, notably in the banking sector through the
third revision of the Capital Requirements Directive’. With regard to asset management,
similar considerations are currently being examined by the Council and the European

Commission Communication of 4 March 2009 to the Spring European Council, "Driving European
Recovery" - COM(2009) 114.

Commission Recommendation 2009/385/EC of 30 April 2009 complementing Recommendations
2004/913/EC and 2005/162/EC as regards the regime for the remuneration of directors of listed
companies (OJ L 120, 15.5.2009).

Commission Recommendation 2009/384/EC on remuneration policies in the financial services sector of
30 April 2009 (OJ L 120, 15.5.2009).

In parallel to this staff working paper, the Commission is adopting two reports on the application to date
by Member States of the two 2009 Commission Recommendations on remuneration.

Proposal for a Directive of the European Parliament and of the Council amending Directives
2006/48/EC and 2006/49/EC as regards capital requirements for the trading book and for re-
securitisations, and the supervisory review of remuneration policies - SEC(2009) 974 and SEC(2009)
975.

EN 5 EN



Deutscher Bundestag — 17. Wahlperiode -37 - Drucksache 17/3112

Parliament for alternative investment fund management'® and the same approach should be
adopted for undertakings collective investment in transferable securities (UCITS) early 2011.
A comparable approach should also be followed in the insurance area in relation to the
implementation of the Solvency II Directive'' for the end of 2010.

The Commission staff working paper should be read in conjunction with the Commission
Green Paper (COM(2010) 284) on corporate governance in EU financial institutions. The
Green Paper sets out possible ways forward to reinforce the corporate governance framework
for financial institutions at EU level and launches a public consultation on this basis.

1.2. Scope

The analysis and best practices gathered in this working paper may be of relevance for all
regulated financial institutions. Nonetheless, its primary focus is banks and life insurance
companies. It should further be noted that whilst this paper addresses neither the transient and
specific governance situations that might result from substantial state ownership in bailed-out
banks, nor the governance arrangements of some financial institutions (such as the
Landesbanken in Germany or regional savings banks in Spain), some if not all issues - e.g.
those concerning the composition and role of the boards - would be worth considering in
those situations too.

In the course of the preparation of this paper, the issue has also arisen as to whether the
considerations laid down here would extend to all listed companies. There may, of course, be
lessons learnt from this crisis that might be of relevance for corporate governance in listed
companies in general. However, the scope of this paper is essentially limited to financial
institutions, due to circumstances — the crisis is a financial one - and to the specificity of
corporate governance in financial institutions. In addition to their responsibilities to
shareholders, financial institutions have responsibilities to depositors or policy holders.

1.3 Structure of the paper

The Commission staff working paper examines and lays down a series of considerations
regarding (i) the composition, the duties and the functioning of boards'? of financial
institutions as well as the specific position of non-executive directors; (ii) the definition of the
risk management function and its reporting lines; (iii) the role and expected behaviour of
shareholders, particularly institutional shareholders', as well as the possible impact of the
forthcoming measures on crisis management; (iv) the powers and related duties of

See Proposal for a of the European Parliament and of the Council on Alternative Investment Fund
Managers and amending Directives 2004/39/EC and 2009/.../EC - SEC(2009)576 and SEC(2009) 577.
! Directive 2009/138/EC of the European Parliament and of the Council of 25 November 2009 on the
taking-up and pursuit of the business of Insurance and Reinsurance (Solvency II) (OJ L 335,
17.12.2009).

For the purposes of this report, it should be kept in mind that some Member States use a dual or two-tier
board structure, where the supervisory function of the board is performed by a separate body known as
a supervisory board, which has no executive functions. Other Member States use a unitary or one-tier
board structure in which the board is composed of executive as well as of non-executive directors and
which has an oversight function but can also intervene in management decisions. Finally, in some
Member States either structure or a mix of them is possible.

For the purpose of this report, institutional shareholders/investors are considered to be professional
investors which invest on behalf of or for the benefit of beneficiaries, including but not limited to
pension funds, hedge funds, insurance companies and banks.
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supervisors; (v) the role of statutory auditors as regards risk management; and more generally,
the issue of effective application, monitoring and enforcement of corporate governance. The
methodology of this paper is described in Annex 1.

2. BOARDS
2.1. Background and key findings

The current financial crisis revealed serious flaws and shortcomings in board"* performance at
a number of financial institutions". In particular, for different reasons, many non-executive
directors were not in a position to form objective and independent judgements on
management decisions. In consequence, in many instances they failed to act as an effective
check on, and challenge to, executive managers.

In addition, duties of the board are complex and imply arbitrating between constituencies.
Shareholders have widely diverging views and the notion of acting in the best interests of the
company is not clear cut'®. The crisis has revealed that interests of shareholders and boards do
not necessarily match with the long-term interests of the financial institution. Especially, the
interests of stakeholders, such as depositors or, to a certain extent, employees, have not been
sufficiently taken into account by shareholders and boards.

This section lists the most significant weaknesses which have been revealed and identified
during recent events.

2.1.1.  Expertise and time commitment of non-executive board members

In many cases, non-executive board members did not devote sufficient time to fulfil their
duties. For instance, according to one study, a non-executive director without any committee
membership would, until recently, typically expect to work about fifteen days per annum'’,
The model of part-time boards with board members combining a number of mandates in
different companies is under severe stress, particularly in large complex financial
institutions'®. The crisis has revealed the difficulties which non-executive directors face

The term "board" used in this report refers to the board in the unitary board system, in particular in its
oversight function and to the supervisory board in the dual board system. Where the executive
management is concerned, it is clearly specified in the report.

The terms "management" or "executive board members/executive directors" cover the executive
members of the unitary board as well as the members of the management board in the dual board
structure. Where the text refers to "non-executive board members/non-executive directors", it covers
non-executive members of the unitary board and the members of the supervisory board in the dual

structure.
15 See, for instance, OECD (June 2009); Kirkpatrick, G. (2009); Walker, D. (November 2009).
16 See OECD (June 2009).

Nestor Advisors, Report on Bank Boards and the Financial Crisis: A corporate governance study of the
25 largest European banks, May 2009, p. 43.

18 See OECD (June 2009); Nestor Advisors (May 2009); Walker, D. (November 2009); Also, answering
questions of House of Commons Treasury Committee, Lord Turner stressed that "Having been a non-
executive of a bank, I realised that to do it professionally you really do have to put a hell a lot of time
into it. In future I think we are going to have to think about how much time effectively even very
competent people can give to really go into the detail", see House of Commons Treasury Committee,
Banking crisis: Reforming corporate governance and pay in the City, 2009.
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understanding all dimensions of risks being taken by financial institutions within the time
commitments'* typically required from them.

Moreover, many non-executive board members lacked relevant financial expertise and skills
to be able to perform their duties and efficiently challenge dominant chief executives pursuing
aggressive growth strategies™. As showed by different studies, the presence of a sufficient
number of experienced and informed non-executives encourages challenge as opposed to
boards whose members do not question management decisions because the subject is too
technical for them®".

Participants in the seminar organised by the European Commission on 12 October 2009 and
several of the interviewed board members®” shared the view that lack of expertise of non-
executive board members prevented them from carrying out checks on the plausibility of
information presented to them and explained in part the over reliance on ratings™. In addition,
nomination process of non-executives often did not sufficiently assess their capacity to carry
out non-executive functions, including the ability to challenge the management™. In this
context, the legal systems with mandatory co-determination present specific challenges vis-a-
vis the expertise and independent behaviour of board members in financial institutions®.

2.1.2.  Board composition

Diversity on boards, especially of non-executive board members is one of key issues of
corporate governance, including in the financial services sector. Arguments in favour of
diversity remain valid even in the light of arguments favouring greater expertise of boards of

It is worth noting that in Germany whilst members of the management board are prohibited from
serving as executive directors in other companies without the consent of the supervisory board, this
does not prevent them from taking a position on the supervisory board(s) of other companies. The
general principle is however that each member of the management board has to devote his or her full
service and engagement to the company in question. In practice, executive directors of holding
companies serve quite frequently on boards of subsidiaries. The German Code of Corporate
Governance states that members of the management board of a listed company shall not accept more
than a total of three supervisory board mandate in non-group listed companies.

See Financial Services Agency, The Turner Review: A regulatory response to the global bank crisis,
March 2009; Nestor Advisors (May 2009).

See, for example, Nestor Advisors (May 2009).

See Annex 1 on methodology.

For example, during the seminar of 12 October 2009, one of the panellists stressed that there was a
general lack of risk appreciation due to the lack of experience and understanding of board members.
One of the interviewees of the case study firmly stated that "there are not enough people with expertise
in banks" and that "the industry is leaking talent because many managers leave the industry early and do
not become non-executives". Another interviewee recognised that "it is difficult for supervisory board
members without a background in banking to understand the range of different complex products
offered by the financial institution". See also Lord Myners citing as example the advertisement of
Citibank seeking to recruit non-executives which stated that "some financial expertise would be
helpful" as demonstration that some banks were not focusing on the need to recruit non-executives with
specific technical expertise and experience in the banking sector, House of Commons Treasury
Committee (2009).

One of the panellists, for instance, stressed during the seminar of 12 October 2009 that "the main
problem with actual functioning of financial institutions is that boards are not challenging enough vis-a-
vis the management".

For instance in one of the financial institutions subject to the case study, only 2 out of 20 supervisory
board members have banking expertise. During the interview with another financial institution, the
CFO stressed that "mandatory employee representation on board makes it difficult for
shareholderrepresentatives to criticise management during the meetings in front of employees".
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financial institutions. Empirical evidence highlights the benefits of diversity for corporate
governance both in terms of efficiency and better monitoring®®. Diversity, not just of gender
but also of race and social background, and the presence of employee representatives,
broadens the debate within the boards and helps, as some say "to avoid the danger of narrow
“group think™" ?’, to which boards drawn from a narrow social range are prone’". Generally,
the selection of candidates for non-executive positions in financial institutions seems to have
drawn on a too narrow pool of people®”. This meant a lack of diversity in the composition of
boards with regard to cultural, educational professional and legal background and also with
regard to age and gender’’. As a consequence, there was a lack of diversity of views within
boards which may in some cases have contributed to the failure of non-executive board
members to effectively challenge management decisions.

2.1.3.  Performance of the Board

One of the issues that have arisen during the financial crisis was the complexity of financial
institutions and the challenge that this poses for boards to discharge their duties.
Organisational complexity has particular implications for the oversight by non-executive
board members of senior management and for the structure and operation of the board and its
resources’'. In particular, in many cases information was not communicated to the board by
the management in a timely, clear and understandable way*>.

In general, financial institutions seem to have attached little, if any, importance to a proper
evaluation of board performance. Several studies reveal that the majority of banks did not use
external and independent facilitators for the assessment of their performance.

2.1.4.  Risk oversight by the Board

One of the most profound failures during the financial crisis was the widespread failure of risk
governance. Executive and non-executive board members were unwilling or unable to adhere
to a level of risk sustainable by the financial institution. Often the board failed adequately to
identify and constrain excessive risk-taking. In particular, in a number of cases boards of

26 See Mateos de Cabo, R., Gimeno, R., Nieto, M.J., Gender Diversity on European Banks' Board of
Directors: Traces of Discrimination, July 2009; Hagendorff, J. and Keasey, K., Value of Board
Diversity in Banking: Evidence from the Market for Corporate Control, December 2008; Higgs, D.,
Review of the role and effectiveness of non-executive directors, January 2003.

See, for instance, Financial Times Editorial, 19 November 2009.

However, this diversity should not be at the expense of loss of expertise by the board as a whole.

2 See House of Commons Treasury Committee (2009); Walker, D., (2009).

30 For instance, the 2009 Female FTSE report from Cranfield School of Management, that details the
number of women directors in the top 100 FTSE companies, reveals that within the five banks among
the FTSE 100 companies, just 9% of board members are female.

3 See OECD (June 2009); CEBS, Report on a case study analysis of how European banks have
implemented CEBS Guidelines on Internal Governance, 12 January 2010; IIF (December 2009).
During the conference, one of the panellists stressed that "questioning the quality of the management
using available information is an important thing; however, challenging the accuracy and the depth of
information received by the board is equally important and represents a real issue revealed by the
current crisis". In the interviews one company secretary mentioned that board evaluations revealed the
following issues: documents for the meeting of the supervisory board were not received sufficiently in
advance to prepare the meetings; there were too many charts, not enough time for discussion during
the meeting, and high time pressure for ad hoc announcements which made it difficult to examine
documents in depth. In response, company secretary made a proposal for standards of communication
for different types of documents to the supervisory board.
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financial institutions did not understand the characteristics of the new, highly complex
financial products with which they were dealing. Nor were they aware of the aggregate
exposure of their firms, seriously underestimating the risks of their operations. This seems to
have been due part to the inadequate nature of board involvement in approving and
overseeing the risk strategy (risk appetite) and risk management structure. Often, there were
no clear lines of responsibility with regard to risk identification and management and lack of
direct lines of reporting of the risk management function to the board”. For instance, the
Senior Supervisors Group (SSG)™ found that "in some cases, hierarchical structures tended to
serve as filters when information was sent up the management chain, leading to delays or
distortion in sharing important data with senior management"” .

There seems also to have been a general lack of appropriate presentation of information on
risks to the board. Firms rarely compile for their boards relevant measures of risk, a view of
how risk levels compare with limits, the level of capital that the firm would need to maintain
after sustaining a loss and the actions that management could take to restore capital after
sustaining a loss.

2.1.5. Remuneration

Effective governance is a prerequisite condition for putting into place sound remuneration
policy. However, the current economic and financial crisis has exposed significant (corporate)
governance deficiencies of remuneration policies' decision-making in financial institutions.
Several existing reports highlight that there has been in many cases a severe mismatch
between remuneration policy, risk management and internal control systems and that, in the
case of banks, the Basel guidance on remuneration policy’® was not applied in practice’’.
Boards did not play there role in ensuring that remuneration policies promoted the long-term
performance of financial institutions and were consistent with sound and effective risk
management.

2.1.6 Dialogue with supervisors

The financial crisis revealed weaknesses in the understanding by supervisors regarding the
state of both individual financial institutions and systemic interconnections™". Also, executive
and non-executive board members did not sufficiently take into account systemic dimension
of risk in order to determine their risk exposure.

33 See, for instance, Kirkpatrick, G. (2009); OECD (June 2009).

3 The Senior Supervisors Group gathers representatives from the French Banking Commission, the
German Federal Financial Supervisory Authority; the Swiss Financial Market Supervisory Authority,
the U.K. Financial Services Authority, the Canadian Office of the Superintendent of Financial
Institutions, the Japanese Financial Services Agency, and, in the United States, the Office of the
Comptroller of the Currency, the Securities and Exchange Commission, the Federal Reserve Bank of
New York, and the Board of Governors of the Federal Reserve System.

See Senior Supervisors Group (SSG), Risk on Management Lessons From the Global Banking Crisis of
2008, 21 October 2009.

See the Principle 6 of BCBS guidance Enhancing corporate governance for banking institutions.
Furthermore, in some cases, banks which have received significant amount of state aid continued to pay
bonuses to management and other employees.

See De Larosiere report (2009); see also for central banks, Bank for International Settlements, Issues in
the Governance of Central Banks, A report from the Central Bank Governance Group, May 2009. Also,
interviewed financial institutions were in general very critical about the quality of supervision; however
it seems to result form the interviews that central banks are less criticised than other independent
prudential supervisors.
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In addition, in many cases there was a lack of sufficient dialogue between boards and
supervisors regarding corporate governance issues. This could be one of the factors which
prevented financial institutions from the timely identification of weaknesses in their corporate
governance practices and their remedy.

2.2. Examples of best practices

Boards are currently changing their practices and are in process of rethinking their modes of
operation. However, they continue to be captured by their own histories, and management or
individual board members are seldom changed by being voted out of office by sharcholders™.
Nevertheless, there is some positive experience of financial institutions that have withstood
the crisis. Also, several (international) reports have identified specific remedies to address
issues such as lack of expertise and time commitment of board members, risk oversight by the
boards and board duties®.

The extent to which a specific best practice outlined below could be relevant for a particular
financial institution may vary according to the size of the financial institution, the nature and
the complexity of its activities.

2.2.1.  Time commitment of the Board

It has been argued that greater time commitment of non-executive board members could be
promoted by limiting the number of mandates or by specifying a minimum number of days
per year they should devote to their functions in their letter of appointment. In any case, board
members should effectively spend sufficient time to perform their tasks. It has been suggested
that the Chairman could play a role in ensuring adequate attendance of board meetings as well
as sufficient involvement of board members in the discussions.

Example

In one of the interviewed financial institutions*', pursuant to the rules and regulations of the board,
the remuneration committee regularly reviews the directors’ other professional obligations in order
to assess whether those duties might interfere with the dedication required of them for the effective
performance of their work.

2.2.2.  Expertise and independence

Research conducted reveals that all or a proportion of non-executive board members should
have sufficient financial expertise. In this connection, it has been argued that boards (or the
Chairman, if appropriate) should develop specific policies for the identification of the best
skill composition of the board, indicating the professional qualities which may favour an
effective and competent board. However, the search for expertise should not prejudice the
independence and objectivity of the boards.

3 See OECD (November 2009).

40 For instance, Basel Committee on Banking Supervision, Consultative document on Principles for
enhancing corporate governance, March 2010; OECD, Corporate Governance and the Financial
Crisis: Conclusions an emerging good practices to enhance implementation of the Principles, 24
February 2010; Walker, D. (November 2009).

See Annex 1 on methodology.
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Example

In one of the interviewed financial institutions, the skills and experience of non-executive directors
are kept continually under review and a questionnaire is regularly sent to the board members to
assess their skills and to see in which areas the board is missing expertise.

In order to ensure that boards have appropriate skills in the context of continuously evolving
financial innovation, it has been suggested that non-executive board members should receive
appropriate regular tailor-made training, taking into account committee memberships.
Especially, an example of best practice is that at least one member of the risk committee
should have expertise in risk. It has further been suggested that the training and personal
development should be reviewed annually with the Chairman.

Example

One of the interviewed financial institutions held nine training sessions in 2008 with an average
attendance of eleven directors. Each session lasted on average one hour and thirty minutes. The
topics covered in more depth were the hedge fund industry both from the perspective of control and
risk management and their influence on the banking industry, the new Basel II international capital
framework, and in particular, the concept of economic capital, the market valuation of financial
institutions and interest rate risk management processes.

The Chairman plays a crucial role in the proper functioning of the board and in ensuring
board effectiveness. It appears to be best practice that he or she should provide leadership to
the board and should ensure that board decisions are taken on a well-informed basis.
Consequently, the Chairman should combine financial expertise and experience with
leadership skills*.

In order to strengthen the objectivity of the board and its independence from management, it
has been argued that functions of CEO and Chairman should be separated. Therefore, a CEO
should not become Chairman immediately after retirement.

2.2.3.  Composition of the Board

When seeking new members, it appears to be best practice to make efforts to ensure a
diversified representation on boards. Occupational diversity, when board members come from
different types of functional backgrounds, may be considered to give boards access to a wider
pool of resources. Boards whose members are different in terms of the time they have served
on a board may be perceived to combine the wealth of experiences and expertise accumulated
by longer tenured members with the ‘fresh perspective’ that the more recently-appointed
members bring to the board. Increasing the number of female appointments may lead to a
more balanced board. Resulting from the experiences and knowledge that different age groups
bring to the board, increasing levels of age diversity may improve the overall level of
knowledge on the board®.

# Participants and speakers to the seminar on 12 October 2009 were of the opinion that Chairman's role is

essential to ensure that the right behaviour is in place within the board. Finding the right balance
between constructive leadership of the Chairman and too much authority was considered as an issue.
# See Jens Hagendorff and Kevin Keasey Leeds (December 2008).
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Example

One of the interviewed financial institutions stated specifically that a key aspect of its corporate
governance that enabled it to withstand the crisis was a good mix in the board composition with
regard to skills, experience, background and gender.

2.2.4.  Functioning of the Board

It has been argued that the structure, compositions and working procedures of the boards must
take into account and accommodate the complexity of the financial institution. Further, boards
should be in a position to know, understand and guide the overall corporate structure of the
financial institution and its evolution.

Given that a non-executive board member can devote only a limited time to exercise its
responsibilities and taking into account the growing complexity of financial institutions'
activity, it has been suggested that non-executive board members should be able to resort if
needed to external expertise and be provided with adequate budget for this purpose.

Example

In one of the interviewed financial institutions, the rules and regulations of the board expressly
provide that a board member may request the board to contract the services of an external expert to
assist with specific problems or issues of a special nature or particular complexity. This request may
only be dismissed by the board with good reason. Another financial institution spoke of its decision
to have an independent risk consultant for Risk Committee due to the complexity of a particular
issue on which a decision was required.

In order to improve the board's effectiveness, an example of best practice is that the Chairman
does all in his/her power to facilitate the work of the board and ensure genuine debate and
good cooperation between executive and non-executive members of the board.

It has further been argued that the board should have a formal written conflicts of interest
policy™ setting out principles and procedures aiming to avoid, disclose and deal properly with
conflicts of interest in order to preserve board objectivity and integrity. In this connection, the
conflict of interest policy should be disclosed in the annual report.

2.2.5.  Evaluation of the Board's performance

It has been suggested that the board should undertake a formal and rigorous evaluation of its
annual performance focussing notably on its overall functioning and balance®.

4 Directives 2004/39/EC (MiFID) and 2006/73/EC (Implementing MiFID) already require investment
firms and credit institutions providing investment services and activities to establish, implement and
maintain an effective conflicts of interest policy which cover all relevant persons in the firm, including
directors. However, these Directives are of recent application and it will be crucial to examine how they
have been applied in practice and if their requirements are sufficient.

During the seminar of 12 October 2009, several panellists emphasised that external independent
assessment on a multi-year basis (each 3-4 years) based on in-depth interviews of board members
and the management should replace self-evaluation based on a questionnaire.
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EN

In this connection, it has been argued that the use of an external facilitator on a regular basis
(e.g. every third year) should "improve board evaluation by bringing an objective perspective
and sharing best practices from other financial institutions"*. It has been argued that board
evaluation should at a minimum cover the board's performance against pre-set objectives, its
contribution to the testing and development of strategy and to the establishment and
maintenance of consistent organisational and operational arrangements and internal control
mechanisms, its contribution to risk strategy and risk management, the board's response to
crises, composition of the board and its committees, whether matters reserved to the board are
the right ones, communication with management and shareholders, the effectiveness of board
committees. It should also cover the quality and timeliness of information received by the
board, response of management to requests for clarification and the role of the Chairman.*’

Example

In one of the interviewed financial institutions, evaluation is conducted by an external contractor on
the basis of a questionnaire. The results are then discussed in depth with individual board members.
On that basis, the consultant draws up specific recommendations to improve the performance of the
board. The Chairman then examines these recommendations with the board with a view of their
implementation.

Further, parties contacted suggest that the results of the evaluation should be part of the
annual report and/or be disclosed to supervisors and shareholders. The evaluation statement
should show that there is an ongoing process of search of relevant skills to tackle the
challenges, risks in front of the board. It should also show the nature of the dialogue between
the Chairman and shareholders. Such an approach would help improve the capacity of the
board and its members to review critically its modus operanda, effectiveness and efficiency.

2.2.6.  Duties of the Board

An example of best practice is that the board has overall responsibility for the financial
institution, including providing oversight over executive management, approving the strategic
objectives and overseeing their implementation through consistent organisational and
operational measures, approval of risk strategy, corporate governance and corporate values.

In this connection, it has been suggested that it would be useful to define clearly the
respective responsibilities of the board members which could be then reviewed by
shareholders and/or supervisors. Moreover, it has been suggested that boards could develop
terms of reference for key positions, including the Chairman, and their roles.

Example

In one of the interviewed financial institutions, duties of the board are described in terms of
reference of the board and in letters of appointment of individual directors. The terms of reference
have been recently reviewed following recommendations of different national and international
reports on corporate governance in financial institutions.

46 OECD (March 2010), p. 20.
47 See Higgs, D. (January2003).
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It has been argued that boards should ensure that there are clear lines of responsibility and
accountability throughout the organisation, including subsidiaries, affiliated entities and other
contractual relations™. In this connection, the board should take a lead in establishing a "tone
at the top" and setting corporate values, professional standards or codes of conduct and ensure
that they are effectively communicated throughout the financial institution.

Parties contacted consider that the board should regularly review the complexity of the
structure of the financial institution including the activities of the different parts of it, and
design policies for the establishment of new structures. They should also review the main
features and inherent risks of new products.

It has further been argued that executive and non-executive directors should have a general
duty of assurance® and act in the best interests of the financial institution. However, as
evidenced by the recent financial crisis, the duty of loyalty to the financial institution alone
might not be enough to focus the boards of financial institutions on the protection of the
interests of their depositors and those of the tax payer. As a way of addressing this problem, it
has been suggested that executive and non-executive directors should take into account the
interests of depositors and other stakeholders by, for instance, creating a specific fiduciary
duty towards depositors and public or by incorporating these interests into the corporate
objective of the financial institution by mandatory law"".

An enhanced duty of this kind may also help ensure that executive and non-executive
directors pursue a less risky business strategy and raise the quality of long term risk
management leading, for instance, to new obligations as regards the profile and competence
of bank directors and as regards a comprehensive and systematic oversight of risk
management. However, it should be noted that these matters may be dealt with differently in
the legal environment in individual Member States.

Financial and criminal liability of executive and non-executive directors, both collectively and
individually, is perceived to be an area of controversy. If too strong, it might discourage board
members and make it difficult to find competent, talented and strong people for this position
or merely be offset by insurance. However, even nominal liability, if efficiently enforced,
might be a deterrent for non-compliant practices. Consequently, it has been argued that the
board should be liable for failure to ensure that appropriate assurance mechanisms are in place
and functioning effectively”' and that effective enforcement mechanisms should be in place.

2.2.7.  Risk oversight by Boards

a) Role of the Board in risk oversight

48 See Basel Committee on Banking Supervision (BCBS), Enhancing corporate governance for banking

institutions, February 2006.
49 Nestor Advisors (May 2009).
30 See Peter O. Miilbert, Corporate Governance of Banks, European Business Organisation Law Review,
12 August 2008, p. 434. 1t should be noted that with regard to the provision of investment services and
activities, the existing EU regulatory framework already provides for a general obligation for firms to
act honestly, fairly and professionally in accordance with the best interest of their clients (Article 19 of
Directive 2004/39/EC).
See, for example, Nestor Advisors (May 2009).
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It has been argued that the board should approve the risk appetite™ of the financial institution
and oversee the alignment of the corporate strategy with the risk appetite. It should also
approve the parameters of risk oversight. Both executive and non-executive board members
should have important duties with this respect™. It has also been suggested that executive
directors should facilitate the board exercising its responsibility to oversee the full risk
exposure and deciding on risk appetite.

Further, an example of best practice is that boards assess the appropriateness of the risk
governance systems in the financial institution with regard to the corporate strategy and the
defined risk appetite. It has been suggested that the assessment should focus on the existence
of clear reporting lines and accountability within the function, the existence of separate
reporting line of the Chief Risk Officer (CRO) to the board, the sufficient authority granted to
the function at different levels of the decision-making, the organisational gravitas and the
culture of the function™.

Example

In one of the interviewed financial institutions, the CRO has a close relationship with the Risk
Committee and meets with the Chairman of the Risk Committee once a month to discuss, inter alia,
the functioning of risk management. As a result of these discussions, the status of the risk
management function is currently being reviewed because it appeared in practice that on the
operational level risk officers do not always have sufficient level of authority.

An example of best practice is that boards ensure that, before agreeing any major change
regarding the business model of the financial institution, all associated risks are properly
identified, assessed and reported.

It has been argued that the board should regularly review the complexity of the structure of
the financial institution, including the different parts of it, and design policies for the
establishment of new structures.

It has further been suggested that boards should put in place the new product approval process
and should scrutinise product development and new business activity irrespective of the size
of the capital commitments entailed, in order to identify risks from a forward looking
perspective and ensure that the risks involved are consistent with the risk appetite and strategy
of the financial institution.

Research conducted reveals that boards should be closely involved in the preparation and
analysis of stress-testing programmes and assessment of the effectiveness of proposed
mitigating actions, to ensure that there is full integration of stress testing into risk and capital
decision-making processes.

52 IIF proposes the following definition of risk appetite: "the amount and type of risk that a company is

able and willing to accept in pursuit of its business objectives", see IIF (December 2009).

In two-tier boards executive and non-executive members should jointly establish the risk appetite: the
executive directors should define it and the non-executive directors should approve it. Similarly, non-
executive directors should approve the main parameters of risk oversight.

34 See Nestor Advisors (May 2009).
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A Risk Statement™, including the risk appetite determination, which is publicly disclosed, is
considered by some as a useful tool to show the market "how rigorous and robust the risk
management framework is"*® in the financial institution. Such statement allows the
stakeholders to rely on the information provided to them on the available risk architecture that
reconciles bottom-up business and risk management practices and output with target risk
appetite and results’’. It also allows the public to see whether the board not only understands
current business risks but assesses the changing marketplace, identifies new risks, monitors
the business and is prepared to respond rapidly.

b) Risk Committee at Board level

Conducted research reveals that, depending on the size of the financial institution and the size
of the board, the nature of the business areas of the financial institution and its risk profile, a
mandatory risk committee or a similar arrangement should be established at board level’. It
has been argued that the Risk committee should discuss and prepare any decision of the board
on risk issgg:s but the overall responsibility with regard to risk should remain with the board in
its entirety” .

It has been suggested that the Risk Committee should be composed of a majority of
independent non-executive directors and at least one member of the Risk Committee should
have sufficient expertise in risk matters. Moreover, the Chair of the Risk Committee should
be an independent non-executive director.

In order to improve accountability, it has been suggested that the Chairman of the Risk
Committee should attend the general meeting. Also, to avoid creating gaps in responsibilities,
the Chairman of the Audit Committee should sit on the Risk Committee and vice versa®.

2.2.8.  Governance of remuneration policies

An example of best practice is that boards of financial institutions take responsibility for
establishing the remuneration policy for the whole financial institution and monitoring its
implementation, as it is the boards that will ultimately determine and validate the strategy and
risk profile of their financial institutions.

> See section 3 "Risk Management" of this staff working paper.

56 IIF (December 2009), p. 33.

57 See, for example, Global Association of Risk Professionals, "Risk Governance: let us start with the
Board of Directors”, June 2009.

Most of the interviewed financial institutions as well as participants to the conference believed that a
stand-alone risk committee brought an added value to the effective risk management. However, they
also stressed that the need for specialised committees implies even greater expertise of board members.
It also poses certain challenges as regards remuneration of those who are members of specialised
committees.

During the conference, a number of participants emphasised that delegating too much authority to
different committees within the board may dilute the responsibility of the board as a whole and may
mean not all board members have an in depth understanding of key issues, including risk positions of
the financial institution. In order to avoid any dilution of responsibility, key issues should still be
approved by the whole board and information on risk has to be distilled comprehensively to all board
members.

Most of the interviewed financial institutions with a separate risk committee have a practice of cross
participation between audit and risk committees.
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It is perceived by some that where the board takes overall responsibility for the design and
operation of remuneration policy backed by expertise of human resources and internal control
functions, it is more likely that remuneration policies are consistent with effective risk
management and non-biased by undue influence of business units.

Furthermore, an example of best practice is that members of remuneration committees have
relevant expertise and thus are capable of forming an independent judgement on the suitability
of the remuneration policy, including the implications for risk and risk management.

2.2.9.  Dialogue with supervisors

Financial institutions are generally subject to supervisory oversight. While the nature of the
oversight functions of boards and supervisors are quite different, the discharges of their
respective responsibilities are complementary®'. In order to reinforce the effectiveness of
these oversight responsibilities, it has been suggested that supervisors should meet at least
annually with boards of financial institutions of systemic importance to share with them their
views of the conditions of the institution, with regard to the macro-prudential and systemic
context. Also, it has been suggested that boards should regularly communicate clear and
understandable selected information to supervisors, in particular on risk strategy and material
risks which have a systemic implication. Maintaining an effective relationship with
supervisors should be the duty of the board.

Example

In one of the interviewed financial institutions, the regular dialogue between the board and the
supervisors is channelled through the audit and compliance committee, which is comprised only of
non-executive directors. Among its duties, the audit and compliance committee is responsible for
reviewing compliance with measures proposed by the supervisory authorities, as result from reports
issued or inspection proceedings carried out by the administrative authorities. The audit and
compliance committee has access to the reports issued by supervisory authorities. In addition, the
committee regularly receives follow-up reports on the most relevant matters, and verifies proper
implementation of measures proposed by supervisory authorities.

3. RISK MANAGEMENT
3.1. Background and key findings

Financial institutions' effective risk management is crucial for the sustainable success of their
operations. After all, profits are usually sourced from risk-taking activities. Risk management
is therefore not about eliminating risk but rather about ensuring optimal risk-taking without
endangering the viability of the financial institution. This is a delicate balance to strike and
hence the tone in this respect should be set at the top. As demonstrated by the financial crisis,
failure of risk management systems in financial institutions can have significant consequences
not just for shareholders but also for depositors and for the economy at large, in particular of
systemic financial institutions.

o1 See Counterparty Risk Management Group III (CRMPG I1I), Containing Systemic Risk: the Road to
Reform, August 2008.
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The De Larosiére Report®® notes that there were fundamental failures in assessment of risk,
both by financial firms and those who regulated and supervised them. These failures were due
to misunderstandings about the interaction between credit and liquidity, weaknesses in model-
based risk assessments, which led to an overestimation of the ability of financial firms as a
whole to manage their risk and a corresponding underestimation of the capital they should
hold.

But there were also weaknesses in governance aspects of risk management®. Such
weaknesses were due to inadequate oversight of risk and definition of risk appetite by boards
(see section 2 above on boards). Moreover, the existing analysis shows that firms did not have
comprehensive and systematic approach towards risk management, with appropriate internal
checks and balances®”.

3.1.1.  Lack of understanding of risk by the actors of the risk management chain

The evidence gathered shows that in several of the financial institutions, as already set out
above, there was a lack of understanding at the board level of the risk certain transactions
implied, while the risk appetite was either not properly defined or not defined at all. There
was no effective monitoring of whether the limits set by the risk strategy and the risk appetite
were respected.

Lack of independence or skills and experience of all the actors involved in the risk
management chain may have prevented them from effectively identifying excessive risk-
taking. Over-sophisticated risk evaluation models and complex financial reporting have
exacerbated this problem. With hindsight, it appeared that the models used and related stress-
tests were incomplete. Tail risks and their systemic effect were overlooked. Risk was often
appraised on too short time horizons. What is worse is that in some instances, the Chief
Executive Officer (CEO) sought to obscure understandable information about risk being
provided to the board, investors and supervisors®. At the same time, there is no certainty that
shareholders and potential investors, even if properly informed, will act or react in a proactive
way. This potentially imposes on supervisors a heavy duty of vigilance.

Further consideration could thus be given to how to ensure firms more fully consider the risks
to their overall business model including 'tail risks' — low probability, high impact events that
cause significant risk to the viability of the firm. For example, this could include ensuring risk
management functions to have an adequate understanding of 'tail risks' the institution is
facing.

3.1.2.  Inappropriate standing of the risk management function

In many cases, the risk function in financial institutions does not seem to have been given
proper weight in decision-making. Moreover, the risk function as such has often not been
respected and regarded at the same level as the operational/trade function. The highest
representative, generally the Chief Risk Officer (CRO), in the institutions where such position
existed, was not always in a position to speak up or raise concerns due to hierarchical

62 De Larosiére Report (2009), pp. 8 to 9.

6 See, for example, SSG (2009), the Turner Review (March 2009), p. 92.
64 See, for example, Kirkpatrick, G. (2009).
65 See the cases of UBS and RBS.
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constraints®®. As a result, risk issues were often not given appropriate consideration in major
management decisions. Furthermore, there seem to have been a lack of existing structures at
board level, with which the CRO was able to interact and to ensure that the forward-looking
aspects, as well as the backward-looking aspects of risk were appropriately considered.

Example

In the case of one interviewed financial institution, the CRO was an Executive Director (of equal
rank to the CFO) and thus member of the Executive Committee. This has enabled the CRO to raise
any important issue related to risk at the level of CEO and the board. Consequently, risk issues have
been given adequate consideration.

Conversely, in another case, the CRO was neither part of the board nor of Executive Committee.
Although, this seems not have been the cause of any failure in terms of risk taking, it has been
recognised by the Chairman as a major risk undermining the independence of the CRO. According
to the Chairman, this is about to be reviewed with the objective to make the CRO completely
independent from the CFO, while reporting directly to the CEO and the board, and becoming
member of the Executive Committee.

3.1.3.  Lack of timely information on risks

Reporting on risks has not been in all situations timely, comprehensive and understandable for
decision-making or control bodies, limiting thereby the capacity of reaction of executive
management and/or the board. Staff of the risk function has not always been directly involved
into the day-to-day monitoring of risk exposures together with operational staff. Moreover, in
many financial institutions the risk management system failed in following the pace of
sophistication and growth in the financial industry. As a result, financial institutions were not
in a position to integrate and act on deviations to the risk profile defined by the board.

Example

In the case of one interviewed financial institution, the supervisory board declared that it realised
only with a long time lag the real level of aggregated exposures due to the lack of a comprehensive
reporting system. This resulted in a situation when some exposures remained hidden for sometime,
while the board relied only on the distorted information coming from the CEO.

In another case, the financial institution has taken the decision to enter a new line of business in the
USA (notably including subprime products) which was not consistent with its traditional profile,
focusing on public financing in Europe. Taking into consideration the specifics of this type of
financial product and geographical exposure, the financial institution did not dispose of the
necessary resources to assess and understand properly the risks involved. The end result was
significant losses for the financial institution.

3.1.4.  Lack of appropriate expertise by risk management function

Proper and timely risk assessment/ monitoring has not always been possible in some financial
institutions due to failure to master the complexity of risk issues. Many financial institutions
failed to understand the actual level of risk associated with new products, major changes in
existing ones or any major business decision with a significant impact on their overall risk

66 For example, the CRO was placed under rather than at equal level to the CFO.
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exposure. This seems some times to have resulted from insufficient expertise of the risk
management staff. It has been also difficult to recruit talented people for these positions since
the risk function often did not have a clear carrier prospective within the organisation and was
underpaid compared to operational staff. Finally, not enough focus has been given to risk
matters throughout the organisation.

3.1.5.  Inadequate remuneration policy

Inadequate remuneration schemes with a disproportionately large variable part based on short-
term bonuses seem to have contributed significantly to excessive short-term risk taking by
financial institutions. Furthermore, the absence of any "malus" or "clawback" as well as the
lack of risk adjustment of annual bonuses have exacerbated the situation since recipients
could cash part of profits they generated without bearing the consequences of any losses in
case of materialisation of the risk. These problems in the financial services sector are not only
limited to directors” and managers” pay, but also extend to remuneration schemes at other
levels in the financial institution, notably for those persons whose work involves risk-taking
(e.g. traders) and whose remuneration for a variable part is a function of performance,
measured only against financial indicators.

3.2. Examples of best practices

Conducted research reveals that a sound risk cultureneeds to be embedded in each
organisational part or each process of the corporate structure of financial institutions®’. It
appears that the risk management and internal controls systems should be both effective and
exhaustive in their coverage of risk, and able to adequately cater for the structural complexity
of the financial institutions at stake. At the same time, it must be recognised that in applying
these principles, financial institutions would probably need flexibility to shape their risk
management and internal control systems in line with the specific requirements of their
business. Furthermore, it has been argued that dynamic and evolutionary nature of risk
management must be taken into account and processes and procedures must serve as a tool to
assist risk measurement not become an end in themselves.

3.2.1.  Definition, validation and disclosure of the risk appetite / profile / the parameters of
the risk management system through a Risk Statement

A Risk Statement, which sets out the risk appetite together with the parameters of the risk
management system, as defined by the management and which is endorsed by the board is
often perceived as a useful tool, to assist in ensuring that risk issues are adequately considered
in financial institutions. It has been argued that such Risk Statement should be included in the
annual report (see also risk oversight section of the chapter on boards).

In this connection, the Risk Statement should define the risk appetite of the firm as reflected
in the type of financial services/ products provided by the financial institution together with
its geographical exposure. In addition, the Risk Statement should provide an overview of the
existing risk management governance system in the financial institution and how this
corresponds to the typology of risks to be managed and the structures and procedures
established to manage them.

67 For recommendations in this field see for instance: Basel Committee on Banking Supervision (March

2010); OECD (February 2010); Walker, D. (November 2009).
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Further, it has been argued that the Risk Statement should provide benchmarks (respective
levels of permissible aggregate exposures) for the implementation and monitoring of the risk
by the management/board. It should also state the effective aggregated amounts of exposure
for the different financial products and regions (including off-balance sheet exposures), in
order to demonstrate that the established risk appetite has been respected by the financial
institution. Any deviations and/or planned amendments of these benchmarks should also be
presented and explained. Moreover, it has been suggested that the definition of a standardised
minimum content/format of such a risk statement could facilitate its take-up®.

3.2.2.  Independence and authority of the Chief Risk Officer (CRO) position

Research conducted reveals that the CRO position (or equivalent) should be set up at a
sufficiently high level (preferably at the level of executive director) in the sense that the CRO
should be at par with the CFO in terms of institutional gravitas (i.e. at board level if the CFO
is a board member) and not depend on his/her instructions®. This approach is based on the
assumption that it would ensure that risk considerations can be raised at the level of the
executive management and duly taken into account in management decisions. Therefore, the
CRO should be a member of the management committees within the financial institution
whose decisions might have an impact on risk and its effective management in the firm. Thus,
the CRO should be able to monitor and express his/her view on any issue having an impact on
individual or global risk exposures’.

Further, persons contacted consider that direct formal as well as informal/ day-to-day working
level contacts should be established between board members (Risk Committee), the CRO and
key staff from risk function’'. It has also been argued that the format, type of information and
timing of submission of the risk monitoring reports should be defined by the board. Moreover,
the CRO should attend all meetings of the RC.

3.2.3.  An effective and efficient risk management and risk reporting system

A strong internal capacity for risk assessment within financial institutions is generally
considered to be of great importance. This capacity is often seen to enable financial
institutions to evaluate risk in financial products independently so that they would not need to
rely solely on external evaluation of risks. In this sense, it has been argued that executive
management and board should not launch new financial products, approve significant
modifications of existing ones or enter into new markets or lines of business, whose risk can
not be adequately assessed by internal risk capabilities’”.

It is generally perceived that the monitoring of risk exposures vis-a-vis the established risk
appetite/ profile would be facilitated through risk assessments produced by the risk function

68 Regarding risk exposure, IASB is currently working on the "Management Commentary" which is an

element of communication from companies to capital markets adding information to the financial
statements. IASB issued draft guidance in June 2009 which should help financial statements users to
understand "the entity's risk exposures, its strategies for managing risks and the effectiveness of those
strategies". The comments received should be processed mid-2010.

See, for example, Final Report of the IIF Committee on Market Best Practices: Principles of Conduct
and Best Practice Recommendations, July 2008, pp. 36-38.

69

70 See also SSG (2009).
7 See also CRMPG III (August 2008).
” See, for example, IIF (July 2008), pp. 41-42.
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aiming at a clear and balanced view of all aggregated risk exposures (on- and off- balance
sheet as well as at group-level, portfolio and business line level).

In this connection, it has been argued that these assessments should be monitored by the Risk
Committee and cross checked with feed-back from supervisors and any other sources of
information/ expert opinion (statutory auditors, credit rating agencies, etc.). In this respect,
operational committee procedures and the role of risk managers in the daily business should
be strengthened, while risk managers should have direct access to business lines and
operational staff. The participation of the risk managers in the respective operational
committees is perceived to ensure their direct involvement in decision-making transactions.
Further, risk managers should have the right to intervene and block at their level any strategic
decision related to risk they disagree with. Since this is an ex-ante procedure, it should not be
applied to transactions but only to more strategic decisions (ex. engaging into new market or
new financial products). It has also been argued that, in case of disagreement through an
"escalating procedure" the decision should be taken at a higher level, while final arbitrage
decision should be taken at the level of CEO™.

It has been suggested that direct reporting lines from risk managers to senior risk officers and
the Chief Risk Officer should be established, while risk management staff could retain a
secondary reporting obligation to business line executives to ensure consistency of reporting
flows’*.

Examples

In the case of one interviewed financial institution, the risk function is independent but at the same
time directly connected to the operational part of the business. It embraces around 6000 people,
while 2000 out of them are directly working with the business lines. The operational business line is
considered as ultimately responsible but the risk function has always a say on any transaction. In
case of disagreement with the operational line through the so called escalation procedure the final
arbitrage decision is taken at the level of CEO.

One of the main strengths of the risk management system of another financial institution is the focus
on good cooperation between operational revenue-generating lines and risk management function in
the overall monitoring of risk. It is ensured by a set of executive committees, which cover the
different types of risk as well as operational issues. In these committees there are representatives of
both operational and risk management functions.

Conducted research reveals that the risk management system should be backed by an IT
system, which provides real time information on all aggregated risk exposures (including off-
balance exposures) against in-built benchmarks and exposure limits. This system should also
ensure that there is real time information on profits and loss linked to transactions. In this
connection, the financial institution should use forward looking stress tests and scenario
analysis to better understand potential risk exposures. In addition to these forward looking
tools, it has been argued that banks should also regularly review actual performance ex post
relative to risk estimates (i.e. back-testing) to assist in gauging the accuracy and effectiveness
of the risk management process.”

S Ibid, pp. 34-38.
7 See also SSG (2009).
» See also IIF (July 2008), p.40.
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Parties contacted also consider that, the CRO together with the Risk Committee/ board and
executive management should establish appropriate practices and procedure to regularly
review the effectiveness and efficiency of the risk management system in line with the
evolution of best practices and technological development in the financial industry.

3.2.4.  Allocation of resources for building up of adequate risk management culture

It has been argued that adequate resources should be allocated to the establishment of a sound
risk culture, based on performance benchmarks, promoting sustainable creation of value for
the financial institution. This starts with a proper understanding of risk identification/
evaluation at the top.

As mentioned in the section above, further down the institution this would imply that
sufficient resources should be allocated to recruiting and training staff of the risk function.
Further, it has been argued that the board should ensure that risk function remuneration policy
rewards staff at a sufficiently high level. It has been suggested that exchange of staff between
operational and risk functions would have a positive effect on mutual understanding.

3.2.5. Appropriate remuneration policy schemes across financial institutions to motivate
staff and management to focus on sustainable value creation rather than short-term
risk taking

Following the financial crisis, several countries and institutions have concluded that financial
undertakings should establish, implement and maintain a remuneration policy which is
consistent with and promotes sound and effective risk management and which does not
induce excessive risk taking. They have also concluded that remuneration policy should be in
line with the business strategy, objectives, values and long-term interests of the financial
undertaking, such as sustainable growth prospects, and consistent with the principles relating
to the protection of clients and investors in the course of services provided.

Where remuneration includes a variable component or a bonus, it has been concluded that
remuneration policy should be structured with an appropriate balance of fixed and variable
remuneration components. The Commission has already sought to address these issues in the
Commission Recommendation on remuneration policies in the financial services sector’® and
the Commission Recommendation as regards the regime for the remuneration of directors of
listed companies’’. Research conducted reveals that the above considerations with regard to
the risk management function and the Chief Risk Officer to a very large extent equally apply
to the internal control/audit function and the Internal Auditor, notably concerning
independence, resources, remuneration structure, the existence of escalation procedure and
access, in this case, to the Audit committee.

4. SHAREHOLDERS

4.1. Background and key findings

Shareholders do not seem to have fulfilled their role of "responsible owners", which entails
actively monitoring companies and using shareholder rights to ensure long-term viability of

76 Commission Recommendation 2009/384/EC.
7 Commission Recommendation 2009/385/EC.
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companies and improve their corporate governance and strategy. More specifically, in many
cases, they failed to identify weaknesses in boards and management and curb very aggressive
growth strategies and did not prevent remuneration policies which included incentives for
excessive risk taking and short term profitability”. Shareholders who did engage with
companies often did so behind closed doors.

Generally, shareholders accrue all the gains from risk-taking, but their losses are capped by
the amount of equity they hold, which incentivises them to take risk. In the context of the
current crisis, they seem to have at least acquiesced to high leverage in banks, while some
banks even report about pressure from shareholders to increase short-term profitability”.

Institutional shareholders®, which form the largest portion of financial institutions'
shareholders, seem to have contributed to excesses, rather than curbing them. There is some
evidence that banks with more institutional ownership took more risk before the crisis and
experienced larger losses®'. Furthermore, passive, short-term oriented investment strategies
create "ownerless companies" where too much power is concentrated in the hands of the
management or/and certain shareholders with larger stakes and the management is not being
held accountable for what they do.

The reasons behind insufficient shareholder engagement with investee companies seem to be
the following:

4.1.1. Business model

Many institutional investors' investment policy consists of a high level of portfolio
diversification and frequent turning of portfolio with performance measured on a short-term
basis against a peer group or benchmark index. Even institutional investors with long-term
liabilities (such as pension funds) often follow short-term investment strategies. Such
investors' assets are often managed by asset managers which are usually selected on the basis
of relatively short-term results.

Furthermore, the incentive arrangements of asset managers included in the asset manager's
mandate are also often short-term oriented creating a mismatch between the interests of the
investor and those of the asset manager. In this business model, the share in the company is
considered as a pure investment and the shareholder is a highly passive "owner". Only very
few of the biggest EU pension funds® and asset management companies™ are signatories of

78 OECD (June 2009); Kirkpatrick, G. (2009); Walker, D. (November 2009).

7 See also FT article "Don't blame shareholders for the crisis" by Anthony Bolton, president, investment
at Fidelity International: "...If we are to blame for anything, it is for pushing bank boards to pursue
aggressive growth strategies."

For the purpose of this report, institutional shareholders/investors are considered to be professional
investors which invest on behalf of or for the benefit of beneficiaries, including but not limited to
pension funds, hedge funds, insurance companies and banks.

Erkens, D., Hung, M., Matos P., Corporate Governance in the 2007-2008 Financial Crisis: Evidence
from Financial Institutions Worldwide, November 2009

Only 28 of the 100 biggest European pension funds (including Switzerland and Norway) are signatories
of the UN PRI. Regarding EU countries the distribution is the following: Sweden-6, Denmark-5, The
Netherlands-4, UK- 4, Finland-3, Ireland-1, Belgium-1, France-1. (www.unpri.org)

Out of the biggest 5 asset management companies per countries the following are signatories of the UN
PRI: 3 in Austria, 2 in Denmark and Sweden, 1 in Finland, Ireland and Italy, 0 in the Czech Republic,
Germany, Greece, Hungary, Poland, Portugal, Slovakia, Slovenia, Spain, UK. (www.unpri.org)

EN 25 EN

80

81

82

83



Deutscher Bundestag — 17. Wahlperiode —57 - Drucksache 17/3112

the UN Principles for Responsible Investment, membership of which implies some level of
engagement.

One report from the UK suggests that even fund managers with a responsible investment
approach seem to value the time they spend with company directors for the investment
information they get, rather than promoting better corporate governance®”.

4.1.2.  High costs, free rider problem

Institutional shareholders have indicated that the costs of shareholder engagement, certainly in
situations where the investor has only a small stake in the company, is too high, while
engagement may not be successful or would benefit other investors. Moreover, they have
indicated that it is complicated and costly to engage with a company outside their home
market, due to lack of knowledge of the language and cultural differences. On the other hand,
there are indications of a trend towards reduction of the average holdings per investor, which
would make engagement more cost-effective.

4.1.3.  Conflicts of interest

Conflicts of interests within the financial sector seem to be one of the reasons for reluctance
from investors to be active owners. There is some evidence that they occur less frequently
with regard to an institutional investors’ holdings outside its home market. Conflicts of
interests arise for example in financial groups where the asset management branch may not
want to be seen to actively exercise its shareholder rights in a company for which its parent
company provides services or in which it has a shareholding. In such cases the shareholder
would be concerned to avoid negatively influence the commercial interests of the parent
company.

4.1.4.  Lack of appropriate information on risk

Information made available to shareholders by financial institutions, particularly on risk, is
considered to be too lengthy and complicated for shareholders to assess and understand. There
is a need to make company information more "shareholder-friendly"™.

4.1.5. Inappropriate legal framework for shareholder cooperation

Shareholders have indicated that uncertainty about the scope of national and EU acting in
concert regulations prevents them from cooperating with other shareholders®. Some

84 FT article "Tackling ownerless corporations" by Pauline Skypala of November 8 2009, report of the

University of Exeter Business School: Responsible investment in fund management: it works, but
when?

See also Section 3 above.

Shareholders have mentioned a number of problems associated with European acting in concert rules
which can be summarised as legal uncertainty on the scope of the rules and include:

- the existence of different definitions of acting in concert in the Transparency Directive, Takeover Bids
Directive and (Level 3 guidance to the) Acquisitions Directive;

- differences in interpretation of the definitions by national competent authorities;

- uncertainty about the scope of the rules, for instance on when cooperation between shareholders
should be regarded as a ‘lasting common policy” (TD), when a (tacit or oral) agreement between
shareholders should be regarded to be aimed at acquiring control of the company or frustrating the
successful outcome of a bid (TBD) and whether an understanding in good faith between shareholders,
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shareholders mentioned that a lack of trust with regard to other shareholders is another reason
not to cooperate. However, there seems to be agreement amongst sharcholders that
cooperation is an effective tool to force the management of a company to listen to their
concerns. Further, cooperation could significantly reduce the costs of monitoring corporate
governance issues.

4.1.6. Insufficient rights/ obstacles to exercising rights

Shareholders have indicated that there is a lack of appropriate shareholder rights in certain
jurisdictions regarding corporate governance, for example regarding approval of remuneration
policy, and that despite the Shareholder Rights Directive®’, there are obstacles to cross border
voting®™, which prevent them from exercising existing rights. With regard to the latter issue,
the European Commission is currently preparing a proposal for a directive on legal certainty of
securities holding and transactions (Securities Law Directive — SLD), which is expected to
address amongst others the legal framework governing the exercise of investors' rights flowing
from securities through a "chain" of intermediaries, in particular in cross-border situations.

4.2. Examples of best practices

During the preparatory work for this report, the Commission” services have been informed of
some evidence that institutional investors seem to have somewhat changed their attitude.
Following the financial crisis, a number of institutional investors have changed/ are
considering changing their investment model, including reducing the number of shares in
their portfolio and increasing their potential for engagement. However, there is a lack of
transparency on institutional investors' and their agents' commitment to engagement and on
whether such engagement policies are effectively implemented. Transparency on shareholder
engagement may not only be seen as useful in companies where shareholder ownership is
dispersed (i.e. a large number of shareholders individually own only a very small part of the
shares) and therefore there is a bigger risk of companies becoming "ownerless", but also in
companies with a "block-holder" model where there is one dominant shareholder with a
relatively large stake. In this latter model, it has been argued that minority shareholders may
feel underweight which could discourage them from engaging. The inactivity of minority
shareholders may be seen to reinforce the power of the block-holder and management and can
lead to strong board entrenchment. There is some evidence that CEO’s are more likely to be
replaced following large losses in the credit crisis if the company had lower block-holder
ownership®.

4.2.1.  Stewardship principles and transparency on voting policies
A number of international and national sets of principles regarding shareholder responsibility

already exist. There is for instance the ICGN Statement of Principles on Institutional
Shareholder Responsibilities.

Example

solely aimed at exerting influence intended to promote generally accepted principles of good corporate
governance constitutes acting in concert (Acquisitions Directive).

¥ Directive 2007/36/EC
88 See Part II of the Second Advice of the Legal Certainty Group, August 2008.
8 Erkens, D., Hung, M., Matos P., (November 2009).
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In the UK, the Institutional Shareholder Committee (ISC) updated its Code on the Responsibilities
of Institutional Investors in November 2009 to take into account lessons learned from the financial
crisis. The new code is aimed to help investors to become more effective in their dealings with
companies in which they invest. The code operates on a ‘comply or explain” basis and calls on
institutions to state publicly how they apply its principles.

The Financial Reporting Council has begun a public consultation in January 2010 on a stewardship
code for institutional investors. Questions include whether the ISC Code could form the basis for
such code and what monitoring arrangements should be put in place.

These principles address a number of key issues, such as disclosure of a voting policy,
actively monitoring companies, making use of voting rights and communication with
management. However, in some EU member states, adherence to these principles is low” and
the only monitoring mechanism in place consists of self-evaluation. Wider adherence to such
principles on a "comply or explain" basis, by institutional investors and asset managers may
be beneficial to both shareholders and companies. Compliance with such principles is
however not always closely monitored. Finally, it should be noted that the scope of the
existing codes/sets of principles differs considerably. The exercise of voting rights in a
considered way is a key indicator that an institutional investor is effectively implementing its
engagement policy. Even where institutional investors/asset managers do adhere to a
stewardship code, publishing a voting policy may give beneficiaries and investee companies
the opportunity to better understand what criteria are used to reach decisions. Publishing
information on voting records ex post of the shareholder meeting, may give beneficiaries
greater clarity about whether the votes were cast for or against the recommendations of the
company management. Disclosure of the institutional investors' voting record may also be
seen as a way of demonstrating that conflicts of interest are being properly managed.

4.2.2.  Transparency of asset managers' incentives and engagement

Not only asset owners, but also their asset managers can exercise ownership responsibilities.
It has been argued that long-term investors, such as pension funds, should seek to avoid the
selection of asset managers based solely on short-term results. After the selection process, an
example of best practice is that asset managers clearly and comprehensively report towards
their clients on the exercise of their mandate, including on engagement with investee
companies. In this connection, it may be helpful if asset owners communicate with their asset
managers, in order to clarify their investment and engagement policy. It has been argued that
asset owners have a responsibility for the content of the mandates. It has also been argued that
mandates should include remuneration and incentive arrangements that are not too short-term
and reflect their client’s investment horizon, including evaluation based over a multi-year
period, in order to respect the client’s investment policy. Institutional investors could disclose
information on the general terms of the remuneration of their agents and be more transparent
on the mandates given to asset managers.

4.2.3.  Costs of active engagement

Long-term oriented investment with active engagement may offer extra returns and therefore
more transparency resulting from the "comply or explain" approach may help recruiting new

See www.unpri.org, adherence to these principles is particularly low in southern and central Europe.
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mandates for asset managers and thus result in "market rewards""'. However, engagement is
costly and the benefits may be difficult to calculate. Governance improvements may not
always result in better performance as performance depends on many factors. In certain
circumstances (e.g. very small shareholding or existence of a controlling shareholder) the
costs of engagement can indeed be perceived as outweighing the potential benefits. It has
been argued that the creation of fora for shareholder cooperation and information sharing,
including internet fora could help overcome these obstacles.

4.2.4.  Conflicts of interest

Conflicts of interest and identification with the interest of companies for commercial reasons
seem to contribute to the passivity of shareholders.

Conlflicts of interests apparently arise most often because of lack of sufficient independence of
institutional investors or their asset managers within financial groups’>. However, conflicts of
interest can arise within institutional investors and asset managers too in numbers of ways, for
instance on a personal level, as a consequence of the existence of "old boys' networks".

To mitigate more effectively such conflicts of interest, some institutional shareholders and
asset managers have adopted policies with regard to conflicts of interest, which include the
obligation to identify, manage and disclose such conflicts. It has further been suggested that a
requirement that the majority of the members of the asset managers' governing body should
be independent from the parent company in the financial group could also protect the interests
of the beneficial owners of the equity””.

4.2.5. Disclosure by and communication with financial institutions

Financial institutions have a duty to ensure that information provided to shareholders is
comprehensive, but at the same time accessible and understandable for shareholders, who are
not necessarily experts. Shareholders have indicated that more comprehensive information is
needed on risk appetite, key risk exposures and the risk management system’*, to allow them
to better monitor companies.

Example

One of the financial institutions of the case study mentioned that they have chosen to publicly
disclose additional information with regard to risk following the financial crisis in order to better
inform shareholders. The representative said that it would be important to ensure that the additional
reporting would become permanent. The representative also indicated that there are other financial
institutions which have not taken this approach, which could form a possible competitive
disadvantage for financial institutions which perform additional disclosure. The financial institution
also confirmed that some additional disclosures were made after intervention from shareholders.

ol Walker, D. (November 2009).

92 See, for example, "Rémunérations incontrdlées, les bases financiers de effet de cliquet", Pierre-Henri
Leroy in "Enjeux éthiques de la crise", 2009

The ICGN Statement of Principles on Institutional Shareholder Responsibilities considers it good
practice that institutional investors recognise and address conflicts of interest to safeguard the interest of
beneficiaries.

See also Section 3 above.

93
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Furthermore, it has been argued that a more regular dialogue between the shareholders and
companies, in which problems are be discussed and diffused before reaching confrontation,
would probably contribute to the effectiveness of shareholder engagement. Such dialogue is
only useful if companies are open to it. However, care should be taken to maintain a balance
between public disclosure and engaging in bilateral meetings with shareholders, to ensure
equivalent treatment of shareholders. It has been suggested that companies should disclose
bilateral contacts with shareholders.

4.2.6.  More clarity on acting in concert

Institutional investors have indicated that uncertainty about the scope of EU and national
acting in concert provisions prevents them from cooperating with other investors, and thus
reduces possibilities for active engagement. Better possibilities for cooperation between
investors would also reduce costs of active engagement. The matter could be considered in
the context of the ongoing review of the Transparency Directive’ and the report on the
Takeover Bids Directive’® due in 2010, including the interrelationship between the Takeover
Bids Directive and the Acquisitions Directive’”.

4.2.7.  Shareholder rights

The financial crisis has shown that shareholders have not been vocal on a number of key
issues, such as remuneration policy, strategy and risk appetite. Some shareholders have
indicated that in certain jurisdictions they do not have sufficient rights or information to be
able to monitor these issues. It is indeed the case that sharecholders do not have a say on
directors” remuneration in all jurisdictions and rights regarding the strategy of the company,
risk appetite and risk management differ among jurisdictions.

The Commission recommended in 2004 that shareholders should have the possibility to vote
on the remuneration policy” in all Member States. This issue is considered in the report on
the application of the Commission's recommendations on directors' remuneration published
alongside this report.

9 Directive 2004/109/EC of the European Parliament and of the Council of 15 December 2004 on the
harmonisation of transparency requirements in relation to information about issuers whose securities are
admitted to trading on a regulated market and amending Directive 2001/34/EC, OJ L 390 of
31.12.2004, p.38.

% Directive 2004/25/EC of the European Parliament and of the Council of 21 April 2004 on Takeover

bids. OJ L142, 30.4.2004, p.12

Directive 2007/44/EC of the European Parliament and of the Council of 5 September 2007 amending

Council Directive 92/49/EEC and Directives 2002/83/EC, 2004/39/EC, 2005/68/EC and 2006/48/EC as

regards procedural rules and evaluation criteria for the prudential assessment of acquisitions and

increase of holdings in the financial sector, OJ L 247, 21.9.2007, p. 1.

The European Commission recommended an advisory or mandatory shareholder vote on remuneration

in paragraph 4.2 of the Commission Recommendation 2004/913/EC. See also the Commission Report

on the application by Member States of the EU of the Commission Recommendation on directors’

remuneration, July 2007
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5. SUPERVISORS
5.1. Background and key findings

The financial crisis revealed serious limitations in the existing supervisory framework
globally, both in a national and cross-border context. Supervisors did not enjoy sufficient
resources and an adequate mix of skills which lead to a lack of understanding and proper
monitoring of financial institutions' activities. Also, the existence of different national systems
of supervision has lead to inconsistent supervisory powers across Member States, regulatory
competition and supervisory capture. This prevented the authorities from exercising efficient
supervision in the context of expansion of investment bank business model®. In general, the
evidence tends to show that the crisis prevention function of supervisors has not been
performed well.

At European level, the De Larosiére report suggested different policy measures in order to
remedy to these deficiencies. It recommended in particular strengthening national supervisory
authorities in order to upgrade the quality of supervision in the European Union and creating a
European System of Financial Supervision. As a follow-up to these recommendations, the
Commission adopted in September 2009 an important package of draft legislation in order to
significantly strengthen the supervision of the financial sector in Europe by creating a new
European Systemic Risk Board (ESRB) to detect risks to the financial system as a whole and
a European System of Financial Supervisors (ESFS), composed of national supervisors and
three new European Supervisory Authorities for the banking, securities and insurance and
occupational pensions sectors. The Commission is also currently reflecting on other issues, in
particular with regard to the harmonisation of supervisory powers across Member States and
other issues relating to accountability of supervisors.

However, these measures do not address the issue of the involvement of supervisors in
monitoring effective corporate governance, while deficiencies have also been observed with
regard to the role of supervisors in the review of corporate governance practices of financial
institutions.

The financial crisis highlighted a poor enforcement of existing rules and regulations on
corporate governance and inadequate supervisory control of governance practices in financial
institutions. In many cases, supervisors did not monitor whether risk management frameworks
and internal organisation were well-adapted to changes of business model and financial
innovation. They also failed to ensure appropriate expertise of boards and to apply "fit and

proper" test, focusing essentially on probity test'*.

Supervisors were too much focused on formal compliance by financial institutions rather than
on the proper functioning of the boards and on effective implementation by financial
institutions of sound corporate governance principles. In a number of cases supervisors did
not or could not take account of existing guidelines for corporate governance of banks and
insurance which are intended, inter alia, to guide supervisors, in the lightly regulated non-
banks sector'®’. The governance of supervisors themselves has not been adequately debated,
especially taking into account that supervisors’ jurisdiction and areas of competence are

9 See De Larosieére report (2009), pp. 41 to 42; Guido Tabellini, Why did bank supervision fail? in The
First Global Financial Crisis of the 21st Century, June 2008;

100 See, for example, OECD (November 2009), p.27.

101 .
Ibid.
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increasingly failing to align with the actual operations of financial firms, creating, at the
minimum, complexity in risk management and regulatory compliance'®*.

5.2. Examples of best practices

Supervisory authorities are key in ensuring a sound corporate governance framework in
financial institutions and have a keen interest in sound corporate governance as it is an
essential element in the safe and sound functioning of a financial institution and may affect its

risk profile if not implemented effectively'®.

5.2.1. Involvement of supervisors with regard to corporate governance practices in
financial institutions

It has been argued that supervisory authorities should take measures to ensure that all existing
national and international principles on sound corporate governance (such as the OECD and
Basel principles) are known and effectively implemented. Moreover, governance matters
should become an important topic of discussions between boards of financial institutions and
their supervisors. However, not all national supervisory authorities may be sufficiently
resourced and empowered to deal with corporate governance weaknesses that have become
apparent.

In addition, it has been argued that supervisors should be aware of legal and institutional
impediments to sound corporate governance, and take steps to foster an effective basis for
corporate governance'®™. In the context of the new EU supervisory architecture, it is important
to ensure that each supervisory authority is provided with sufficient resources and powers to
deal with corporate governance issues in their respective areas.

5.2.2.  The "fit and proper" test

The "fit and proper test" of board members performed by supervisors takes the form
essentially of probity requirements. It does not include a review of technical and professional
competence of candidates, such as general governance and risk management skills and
behavioural and other qualities, and does not clarify their strategy and personal objectives as
board members. It has been argued that the assessment by competent authorities of fit and
proper criteria should be done through interviews of candidates. In that connexion,
supervisory authorities should disclose their procedures and criteria, and where candidates are
rejected, provide written explanation to the board of the proposing company. The test should
also address the independence and objectivity of the candidates.

Example

The UK Financial Services Authority decided in 2009 to extend the scope of its "fit and proper test"
with a view to check, besides honesty, integrity, reputation and financial soundness, the competence
and capability of candidate executive/non-executive directors. This extended check will at least
concern such functions as those of chairman, chief executive, senior independent director, finance
director/chief finance officer, risk director/chief risk officer, and non-executive directors whose

102 Ibid.

103 See, for example, BCBS (March 2010). For possible recommendations see also, for instance, BCBS
(March 2010); OECD (February 2010).

104 See BCBS (March 2010), p. 6.
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responsibilities include chair of audit, risk or remuneration committees. This assessment will be
performed through interviews involving a panel of senior advisors on governance with a view to
evaluate a range of competences and notably the degree of awareness, understanding and ability of
the candidate with regard to such competence areas as market knowledge; business strategy, risk
management and control; financial analysis and controls; governance, oversight and controls;
regulatory framework and requirements. Non-technical skills and behaviours will be considered as
part of the FSA assessment of the candidate's competences and ability.

5.2.3.  The role of the supervisor in the review the functioning of the board

Some supervisors attend board meetings, to assess if non-executive directors function
effectively and are sufficiently challenging vis-a-vis management. However, supervisors do
not always have access to these meetings. Moreover, some supervisors do not make use of the
right to attend board meetings.. Feedback from supervisors of their assessments after
participation in board meetings is often seen as helpful with a view to improving the
functioning of the board.

Supervisors could also be consulted on draft terms of reference of the external evaluation of
performance of the board before they are adopted.

5.2.4.  Supervisory review of the governance arrangements of risk management

It has been argued that supervisors should frequently inspect financial institutions' internal
risk management systems to ensure that they function properly, have sufficient standing and
authority and appropriate to the size and the complexity of the financial institution's activities.

5.2.5.  The role of the supervisors with regard to remuneration schemes

It has been mentioned on several occasions that supervisors should pay particular attention to
remuneration schemes to ensure that they are properly aligned with sound risk management
and long term interest of financial institutions.

5.2.6.  Supervisory cooperation

Exchanges between national supervisory authorities enable them to share the best supervisory
practices as well as information on systemic issues specifically related to larger cross-border
financial institutions with systemic importance. It has been argued that corporate governance
issues could be part of the agenda of the supervisory colleges' meetings in the context of
supervision of these financial institutions. Sufficient cooperation could also be beneficial at
national level between authorities responsible for different supervisory areas or different
institutions which are part of the same group.

6. EXTERNAL AUDITORS

6.1. Background and key findings

External auditors play an important role in the corporate governance framework through their
duty to ensure that the information provided by companies in their financial statements
actually presents a “true and fair view” of those companies' performance and financial

position. By expressing their independent opinion on accounts, external auditors provide
assurance both to shareholders and the market at large on the quality and soundness of the
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financial information produced by issuers. The contribution of auditors to the confidence that
markets and particularly financial markets need to function in an optimal manner, is therefore
crucial.

There seems to have been a tacit consensus that the problems at stake and their systemic
nature were beyond the control of financial institutions' auditors. Nevertheless, questions have
arisen'®, that still need to be addressed, as to whether auditors could have done more to
prevent it, why some of the mechanisms in place did not function and accordingly, how to
strengthen them.

6.1.1. There was no timely or sufficient alert given by bank auditors to supervisors on the
situation of certain banks before they collapsed

Directive 2006/48/EC requires auditors of financial institutions to report to the competent
authorities if they become aware of certain facts which are likely to have a serious effect on
the financial situation of the institution.

The Commission has no information on whether this provision has been effectively respected
during the crisis and whether such reporting to competent authorities by auditors took place in
individual cases.

6.1.2. Disclosure of financial information to shareholders regarding risks aspects is not
informative and reliable enough

In many instances, the serious difficulties and failures of banks occurred only a few months
after their accounts had been issued without any qualification, emphasis of matter or even
indication in the auditors' reports regarding such risks in the financial statements. However,
accounting frameworks and/or legislation require companies, including financial institutions,
to assess whether they are a going concern over at least the next twelve months from the
balance sheet date. Auditing standards require the auditors to judge, based on information
available by the time the auditor's report is issued, whether the company's assessment is
correct.

Auditors argue that it is difficult for them to predict potential circumstances that may in the
near future affect the going concern of financial institutions, because of the oft unforeseeable
nature of markets' behaviour. Furthermore, auditors have tended to justify their "hands-off"
attitude by their fear that the issuing of statements on the going concern of companies, a
fortiori financial institutions and notably banks, could become self-fulfilling prophecies:
financial markets could overreact and hence trigger catastrophic events particularly for banks,
ranging from a loss of inter-banking confidence, a possible reduction in lending to depositors'
runs on banks.

This explains the auditors' strong reluctance vis-a-vis public early warnings that would be
issued by banks and/or their auditors on the going concern.

105 A report released on 11 March 2010 by the US examiner, Anton Valukas, about the Lehman Brothers

bankruptcy, expressed serious concerns about the use of repurchase agreements made by Lehman to
present its end-year balance sheet in a too favourable light, as well as the silence of Lehman's auditors
in this respect.
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As a result of this, shareholders and markets are to some extent deprived of some information
on the risks taken by financial institutions.

6.2. Examples of best practices
6.2.1. Cooperation with supervisory bodies '

Knowledge gathered by external auditors through their work may be useful to supervisors,
whilst acknowledging that there might be some limitations to take into account certain
professional secrecy obligations which auditors have towards their clients. Besides the
knowledge that external auditors hold about individual banks, this approach is based on the
assumption that they are in a good position to assist supervisors in developing a better
understanding of the banking and financial services sector. Communications from external
auditors to management and other reports submitted by auditors can provide supervisors with
valuable insight into various aspects of the bank’s operations. It is the practice in many
countries for such reports to be made available to the supervisors. Where this is applied, it is
perceived as an effective means for both auditors and supervisors to cross-check information.
It has been argued that such enhanced cooperation between supervisors and auditors could
also be achieved through more frequent meetings.

6.2.2. Reporting of serious facts by external bank auditors to both the Board and the
supervisor

In principal, external auditors have a duty to report their key findings to the board'"’.
However, the timing and specific duties of the auditor in this respect are often seen as not
clear enough.

In addition, it is perceived unclear in which risk circumstances, auditors of financial
institutions would be obliged to alert the supervisory authorities.

Research conducted sofar reveals that the board or supervisory authorities are indeed probably
the best placed to take urgent action in the public interest in the case of an imminent crisis.
This channel is essential for ensuring that the problem is addressed, without unduly spreading
panic in the market and triggering systemic consequences.

In many banks, the external auditors attend the Audit Committee's meetings. There is in fact a

growing tendency towards regular attendance by bank auditors also at the Risk Committee's
.~ 108

meetings .

106 See FRC answer to the House of Commons Treasury Committee (2009), on links between auditors and

the FSA: "we support... an increase dialogue between the FSA and audit firms".

107 The ISAs standards (ISA 260, ISA 250.22) and probably most sets of auditing standards in the EU
include such duty. However, neither the frequency nor the specific situations are spelled out in these
standards.

See Walker, D. (November 2009), Recommendation 25 : "The board risk committee should be attentive
to the potential added value from seeking external input to its work as a means of taking full account of
relevant experience elsewhere and in challenging its analysis and assessment"; However some financial
institutions of the case studies disagree on the use of external advice from statutory auditor because of
potential conflict of interest.
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6.2.3. The role of bank auditors in the assurance providing connected to risk related
financial information

Some users of financial information consider that confidence in financial statements could be
reinforced if parts of financial statements connected to risk, such as capital ratios and / or
Basel II "pillar 3" information, were audited.

There is an ongoing debate about the level of involvement of auditors with regard to corporate
governance information and the practices vary across Europe'®. The focus here is on practical
improvements in the area of risk disclosure within financial information, as this is the
shortcoming most relevant for investors.

It has been argued that bank auditors should play a role, as far as risks disclosure is
concerned, in providing stakeholders with assurance on the quality of financial data and hence

help boost investor confidence in the vision of a bank's risks'".

In that connexion, it has also been suggested that the mandate of auditors should be expanded
to provide some assurance, or conduct specific procedures on:

e parts of existing regulatory returns requested by supervisors which form part of the
financial statements but are not yet audited (such as some capital ratios included in the

Basel II "pillar 3" section)'''; and/or

e relevant parts of financial institutions' reporting on benchmark/risk profile defined by
boards (see Risk Management section dealing with the "Risk Statement").

109 See FEE (2009), p. 7: "we concluded that there was not one "right answer" as to the desirable level of

involvement by an auditor.

House of Commons Treasury Committee (2009), Mr Hayward (Independent Audit):"financial

statements. .. had headed for compliance rather than communication".

m House of Commons Treasury Committee (2009) Article 239 "From 2009, banks will be required to
report greater detail of their risk positions under new regulations introduced by Basel II, called Pillar 3”
disclosures. Basel II includes an option to require Pillar 3 disclosures to be audited. The Government
and FSA took the view that it would not require an audit of these disclosures. The ICAEW suggested
that the FSA reconsider that decision in the light of changed circumstances".

110
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ANNEX 1 — THE METHODOLOGY APPLIED FOR THE ESTABLISHMENT OF THIS PAPER

This Commission staff working paper draws on the analyses and studies that have been
performed or are still carried out by public or private organisations, at the international level
(OECD, FSB, Basel Committee, IAIS, IIF, etc) as well as the European (CEBS, CESR,
CEIOPS) and national (among others: Turner Review, Walker Report, Maas Report, Nestor
Report) levels. An extensive bibliography is provided in Annex 3.

In their work, the Commission staff benefited from the advice of the European Corporate
Governance Forum (ECGF) and of the ad hoc advisory group on corporate governance
composed of some members of the ECGF and other renowned corporate governance
specialists. This paper also builds on the outcome of a seminar organised by the Commission
on 12 October 2009 about corporate governance in financial institutions in order to gather
stakeholders' views on the role and competence of the board of directors, governance issues
related to internal control and risk management, the respective role of shareholders,
supervisors and statutory auditors.

Questionnaires on their corporate governance practices were also addressed to a diverse cross-
section of 10 major listed banks or insurance companies established in the EU. Some of these
had been more affected than others by the financial crisis. The ensuing desk work was
supplemented by about 30 follow-up interviews with board members, company secretaries,
chief financial officers, chief risk officers, internal controllers. Whilst these case studies have
an anecdotal character due to the small size of the sample, they nevertheless provided a better
understanding of what best practices emerged as a result of the firms' own reflection and
stakeholders' feedback about their future course of action.

A questionnaire was also addressed to the European banking, insurance and securities markets
supervisors about their views and role regarding corporate governance of financial
institutions. Similarly, a cross-section of major European institutional investors and
shareholders' associations were the recipient of a questionnaire on their practices and
expectations regarding corporate governance of financial institutions. A follow-up meeting
with about 30 investors was held on 2 February 2010. A limited series of open interviews also
took place with a few financial analysts, asset managers, and statutory auditors.
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ANNEX 2 — SUMMARY OF FINDINGS

BOARDS

Key Findings

Examples of best practices

Lack of time commitment and independent
Jjudgement

Limiting the number of mandates of non-executive board members to ensure effective fulfilment of duties

Lack of expertise and diversity in the
board

Ensuring that recruitment policies identify clearly the profile of non-executive directors, including the Chairman
(where he/she is non-executive), and ensure sufficiently strong financial expertise and diversity

Regular, tailor-made training of non-executive board members

Recourse to external advice for non-executive board members

Clear identification of profile and expected contribution of non-executive board members in terms of reference/letter
of appointment

Ineffective functioning of the board

Clarify the role of the Chairman in organising the board's work

The board should have a formal written conflicts of interest policy which should be disclosed in the annual report.

Lack of challenge of management decisions

Separation of the role of the Chairman and the CEO

Unsatisfactory board performance

Regular external independent evaluation of the board, e.g. every 3 years against terms of reference communicated to
the supervisors. The results of the evaluation should be part of the annual report and/or be disclosed to supervisors
and shareholders
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BOARDS

Lack of effective risk oversight and
accountability on risk matters

Stand-alone Risk Committee at board level, expertise in risk in the Risk Committee

To ensure coherence in examination of connected issues, cross participation in the Risk Committee/Audit Committee

Attendance of and report by the Chairman of Risk Committee to the AGM

Role of the board with regard to approving risk appetite and the parameters of risk oversight and overseeing their
implementation

Role of the board with regard to regularly reviewing the complexity of the structure of the financial institution
including the activities of the different parts of it, and designing policies for the establishment of new structures.

Boards to review the main features and inherent risks of new products through a new product approval process.

Boards closely involved in the preparation and analysis of stress-testing programmes and assessment of the
effectiveness of proposed mitigating actions.

Risk alert for board executive or non-executive board members should notify supervisors of material risks they
become aware of and which have a systemic implication

Executive and non-executive board members should take into account the information from the supervisor regarding
systemic risks when determining and overseeing the implementation of the risk appetite and risk strategy.

Lack of accountability

Duty of care of the executive and non-executive board members for the long-term sustainability of the FI

Examine enforcement-related issues, in particular obstacles to holding executive and non-executive board members
responsible for excessive risk-taking

Lack of board oversight on remuneration

Governance of remuneration policies
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RISK MANAGEMENT

Key Findings

Examples of best practices

Lack of understanding of risk at board level, risk profile and appetite
not or improperly defined and not effectively monitored

Definition, validation and disclosure of the risk appetite/ profile/ the parameters of the
risk management system through a Risk Statement being part of the Annual Report.

Lack of accountability on risk matters

Duty for executive directors to sign off on the effectiveness of the internal control
framework for risk management

Proper weight not been given to risk function (RF). RF often not
respected at the same level as operational/ trade function. CRO not
always in a position to speak up or to bring upwards any concern due to
hierarchical limitation

Strengthening the independence and authority of the CRO by setting up its position at a
level at par with the CFO in terms of institutional gravitas. The CRO should be member
of the executive committees and should not be instructed by the CFO. CRO to attend all
meetings of the Risk Committee at the board and this way have direct reporting line to
it.

Reporting on risks not always timely, comprehensive and
understandable for decision-making or control levels; staff of the risk
function not always directly involved into the day-to-day monitoring of
risk exposures

Establishment of an effective and efficient risk management and risk reporting system,
backed by IT system, Involvement of risk staff into daily operations through "escalation
procedure” to enable assessment of risk with internal capabilities; Direct reporting lines
of risk managers to senior risk officers and CRO.

Proper and timely risk assessment/ monitoring not always possible due
to complexity of the issue, understaffing and not enough existing
expertise of the risk teams

Allocation of adequate resources for building up of adequate risk management culture:

— recruitment/ training of risk management staff’
— sufficiently high level of remuneration;

Inadequate remuneration schemes with a large variable part based on
short-term bonuses greatly contributed to the excessive short-term risk-
taking

Set up appropriate remuneration schemes across financial institutions to motivate staff
and management to focus on sustainable value creation rather than short-term risk
taking.
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SHAREHOLDERS

Key Findings

Examples of best practices

Short-term investment strategies, lack
of adequate shareholder engagement

Adherence by institutional investors and asset managers to a stewardship code such as the ICGN Statement of Principles
on Institutional Shareholder Responsibilities or a similar national Code on shareholder responsibility on a "comply or
explain” basis.

High costs, free rider problem

Creation of shareholder cooperation fora.

Short-term investment strategies

Disclosure of voting policies by institutional investors and asset managers, including disclosure of voting records ex post of
shareholder meeting.

Disclosure by asset managers whether their mandates from major clients, such as insurance companies and pension funds
include provisions in support of engagement activity

Short-term oriented incentives of asset
managers

Disclosure by institutional investors of information on the general terms of the remuneration of their agents

Conflicts of interest

Institutional investors identify, mitigate and disclose conflicts of interests which may have an impact on their engagement

activity. A majority of the members of the asset managers' governing body should be independent from the parent
company in the financial group.

Lack of appropriate information on risk

Financial institutions ensure that information provided to shareholders on risk is comprehensive, accessible and
understandable for shareholders

Inappropriate legal framework for
shareholder cooperation

Consider possibilities for clarification of acting in concert rules in the context of ongoing reviews of legislative texts
where relevant

EN

a EN

ZLLE/LL dydesyonuQg

opouadiyep /1 — Seisapung Ioyosind(g



SUPERVISORS

Key Findings

Examples of best practices

Lack of appropriate exchange of information between supervisors

Improve supervisory cooperation

Inadequate supervisory control of governance practices in financial
institutions

Improve the involvement of supervisors with regard to oversight of corporate governance
systems

Focus on formal compliance by financial institutions rather than on the
proper functioning of the boards

Enhance the role of the supervisor in the review of the functioning of the board

Failure to ensure that management frameworks and the internal
organisation were adapted to changes of business model

Improve the supervisory review of the governance arrangements of risk management

Failure to ensure appropriate expertise

Strengthen the "fit and proper" test

Inadequate supervision of remuneration schemes

Enhance the role of the supervisors with regard to remuneration schemes

EXTERNAL AUDITORS

Key Findings

Examples of best practices

No alert given by auditors on banks' situation before they collapsed

Strengthen cooperation with supervisory bodies

Strengthen compulsory reporting of serious facts by external auditors to the supervisors

Strengthen compulsory reporting of serious facts by external auditors to the board

Disclosure of financial information regarding risk is not informative and
reliable enough

Strengthen the role of auditors in the assurance providing connected to risk related

financial information
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